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PREFACE TO THE FOURTH EDITION 


The book has not been only carefully revised, consider¬ 
ably enlarged, made thoroughly exhaustive and up to date, 
but has also been completely overhauled. Every effort 
has been made to make the work suitable for Lawyers. Its 
utility to students has not in any way been impaired as the 

commentary has been made even more simple, easy, concise 
and illustrative. 

The author is grateful to his brothers in the profession 
and to students of Commercial Law for their genuine appre¬ 
ciation of the work as evidenced by the fact that they have 
enabled the author to place the Fourth Edition on the 

market within so short a time of the publication of the First 
Edition. 


Lahore. 
January, 1941 . 


C. L. A. 
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PREFACE TO THE FIRST EDITION 

'J^RADE and commerce are fast developing in India and 
with these, happily, is growing a desire for the study 
of Commercial Law. No branch of Law presents a more 
interesting field for comparative and analytical study and 
investigation than the Law of Negotiable Instruments. It 
was my admiration for the highly developed banking system 
of England which led me to pursue this subject. Though 
India is far backward commercially to-day, a study of the 
hundi system that has been in vogue from times immemorial 
excites the interest and wonder not only of the antiquarian 
but also of all men of affairs. With all its merits, with all 
that it bespeaks of the commercial greatness of ancient India 
the system has to be adapted to the growing and expanding 
needs of modern commercial communities. England has led 
the way in developing a system of currency and credit that 
controls the world-wide commercial markets and it is fortu¬ 
nate that our system is getting linked on to the English 
system and our Law is based on the English Law. I have 
taken pains in this work to collect the various forms of 
hundis and customs relating thereto prevalent in India and 
have given, wherever, possible the law relating to hundis. ' ' 

I have also referred to the principles of the Law Merchant, 
wherever, necessary, for purposes of comparison. The ' 
commentary has not only been based on the Indian case ' 
law but frequent references have been made to English cases, 
and where the two laws differ, the distinction has been point¬ 
ed out. ^ Every attempt has been made to make the work 
exhaustive so far as the Indian case law is concerned and the '''■ 
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citations are brought down to the end of 1930. Care has 
been taken to select only the latest and important decisions 

for reference. 

The subject is highly complicated and a clear exposition 
of the system to make the subject intelligible to the student 
is a task of no small difficulty. An attempt has been made 
throughout the work to make it so easy, clear and simple that 
even elementary students of Law may be able to understand 
it, and yet so brief, accurate and exhaustive as not to lose its 
value for an up-to-date lawyer. Special attention has also 
been paid to make the work of practical interest for bankers, 
businessmen and students of commerce. Unnecessary dis¬ 
cussions have been avoided. 

An instructive introduction containing the origin, the 
growth, the object and meaning of negotiable instruments and 
hundis has been given. A brief summary has also been added 
which will be found useful not only by beginners to form a 
clear idea of the outlines of the subject but also by advanced 
students for the purposes of revision. ’ 

Appendices giving the law relating to hundis, stamps on 
negotiable instruments, the rules relating to notaries public, 
and the Bills of Exchange Act have been added. 

My thanks are due to my friends Messrs. Gobind Ram 
Khanna and Nawal Kishore, Advocates, for making some 
valuable suggestions and to my pupil Mr. R. N. Gupta for 
assisting me in compilation work and proof reading. 


Lahore 
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; January, 1931 


C. L. A. 

Advocate 
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INTRODUCTION 


^ of Negotiable Instruments in India is based almost 

Jll. entirely on the principles of the Law Merchant or the 
Mercantile Law of England. The Law Merchant {lex mercaloria) 
IS a singularly plastic system of law consisting of rules made by the 
merchant for the facility and regulation of trade and commerce 
and evolved by him to meet his ever expanding needs. It began 
to take its shape in the 13th century and it was based upon the 
customs of merchants. The development of English Commercial 
Law IS closely interwoven with the development and growth of 
English commerce. During the early feudal times trade was 
neglected. Whatever trade there was, \vas in the hands of Tews 
and foreigners. In this period there could be little need for 
regulations for its government. But with the beginning of the 

commerce began to grow apace. The 
g^rowth of a national policy, the cessation of hostilities with 
fiance, the discovery of North America and of a passage by sea 

to the East Indies gave great stimulus to British trade. During 
the reign of Elizabeth trade rose to an extraordinary pitch of 
prosperity. With the growth of trade the need for its regulation 
was increasingly felt. The merchants saw that the English law 
had provided few rules for the guidance of their transactions, 
and that it was, therefore, necessary that they should themselves 
adopt some regulations for their own government. “ They thus 
in early times erected a sort of mercantile republic the obser¬ 
vance of whose code was insured less by the law of the land than 
by the force of opinion and dread of censure.” The merchants 
built up bit by bit the magnificent edifice of the Law Merchant. 

1 hough many of its rules were derived from the institutions of 
ancient tunes and distant countries it was founded mainly on 
considerations of utility. It consists of a body of rules which 
are part of the custom and Comman Law of England declared to 

v’ by long usage and traditions or by the decisions 

ot English Courts of Justice* and containing an enlightened 
adaptation of ancient principles to modern convenience. “ The 
Mercantile Law of England is, perhaps, of all laws in the 


*Lord Chief Justice Mansfield who was one of King’s Judges in the 
reign of George IV laid the foundation of the modern Mercantile Law by 
recognising the various customs of traders in a series of carefully reasoned 
judgments. Prior to this, in the reign of Queen Anne Lord Chief Justice 
Holt had done similar work to some extent. 
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world the most completely the olT-spring of usage and convenience 
the least fettered by legislative regulations.” The term Law 
Merchant is now generallv understood to mean the unwritten 
customs of merchants all over the world which grew up gradually 
witli the necessities of international business transactions.* 


T he English system of mercantile law is, therefore, not a 
stereotyped system. It consists of ‘‘ certain principles of equity 
and usages of trade which general convenience, and common 
sense of justice had established to regulate the dealings of 
merchants and mariners in all commercial countries of the 
civilized world. It is not the law of one country or nation, it is 
the law of the commercial world in general. A similar body of 
usages and principles had been developed by the Indian 
Meichants from early times. We find the general principles of 
English Common Law admirably fitted to meet our needs with 
slightest variations in detail. T he Law Merchant of England 
relating to negotiable instruments followed those instruments 
to India in early times. The Court refraiqed from declaring that 
the law in its entirety was applicable to India, but in the absence 

of a better guide its principles were followed where the bill was 
in Englisli form even though the parties were Hindus, That the 
Indian Legislature adopted this view is clear from the provisions 
of the Negotiable Instruments Act which codifies English law 
on tile subject, and faitlifully reproduces its provisions. In the 
few points in \vhich the Act dillcrs from English law it is not clear 
whether the departure is intentional or whether it is merely due 
to accidents in draftinuf 


1 he foundation ol iiiodcni business trade and commerce is 

based on the facility, ease and pcrtection with which the wonder¬ 
ful credit machine works. With the Bank of England at the 
apex acting as the Bankers’ Bank, and with its monopoly of note 
issue (regulated and controlled by the Currency Principle), with 
huge Joint Stock Banks that have grown up around it as its 
customers and that have evolved for themselves the wonderful 

cheque system ; and the two in unison controlling not only the 

internal credit machine but also the foreign trade and commerce 

of the world, the world s exchanges and the inflow and outflow 

prougiphe machinery of discounting bills of exchange, 
^ lioldmg to-day the premier position in world’s market. 
Credit IS not only the key-stone of modern commerce but also the 
sinews of modern industry and enterprise. 

a remmkair'er"^' operates have acquired 

pass hand to hand like cash and readily acceptable on their 



30 M. 88 ; (1002) 2 K. B. 144 
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face value. The person who takes these instruments from 
another in good faith and for value gets a title to them which is 
purged of all defects. He obtains a better title than that of his 
transferor. It is this feature which is called Negotiability. 

u-ii illustrate the above remarks from the part which the 

bill of exchange plays in the modern business world. The bill 

of exchange in its inception was an order bv on- m-rchant on 

another to pay a trade debt, a letter of credit, written bv a 
merchant in one place to his debtor in another countrv to pav the 
amount to a third person mentioned in the bill. Thus it was 
only a convenient and easy means of payment of debt in one 
country due to a person in another without the danger or burden 
of carrying money in specie. Suppose two Karachi merchants 
A and B have imported goods from two London merchants C and 
p respectively ; and two other London merchants E and F have 
imported goods from two other merchants in Karachi G and H 

r' j 7 ^ *.^ T 1 1 T-. * 1 ha\ e to send money to 

C and D in London and E and F in London have to send money 
to Cj and H in Karachi. ^ 

Further G and H who are, say, exporters of wheat from 

Karachi, want that they should get payment before transhippine- 

their wheat to London in order to pay to their supplier Thev 

draw an order of payment on their London ‘ customers L 
follows :— 



E, 

London^ 

Pay /?f. 500 {Rupees Five Hiiaired 0}4y) ninety dava aRer sioht to 
bearer, * 


G. 

Karachi. 

Dated . 

G having drawn this bill of exchange gets the bill of lading 
trom the Shippers and attaches it'to the bill. Now, anybody 
who has to pay money in London can purchase this document. A 
who wants to send Rs. 500 to C in London and has to make 
payment by a certain date can purchase this document for Rs 

auu or less according to the rate of discount and send ifto C in 
London. C, on receipt of tho bill, will present it for acceptance 
on £ who will take the bill of lading and sign his acceptance on ^ 
Che bill, E will take delivery of the wheat and, on the expiry of ‘ 
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90 days from the date of acceptance, will be in a position to realise 
the amount by the sale of wheat and pay it to C. Thus, the bill 
of exchange not only finances a transaction from one end to the 
other and avoids a double transhipment of money but also oils 
the wheels of trade. Further, in order that G should be able to 
find A easily and (> may be able to find E easily these documents 
can pass from hand to hand like money. G can realize money 
by discounting it with //and H can realize it from -V until it 
reaches the hands of .1 and C. before or after acceptance, but 
before payment by /s, can transfer it like cash to any person and 
receive payment before due date. Ttius, the bill of exchange 
offers, an easy and most effectual means of assigning a debt. They 
have developed into a paper currency of perfect flexibility. 

These and other instruments have by their very utility in the 
commercial world obtained a position which makes them pass 
like cash from hand to hand. They are treated as cash or 
money by the general consent of mankind. As such the English 
Courts were bound to recognise them as having that attribute of 
money which enables a transferee to obtain a complete title not¬ 
withstanding the defect in the title of his transferor. The general 
principle of law is Nemo dal quod non habet, i.e.^ no person can give 
to another that of which he was not the true owner. A person 
cannot sell the house of another, nor a thief transfer to another 
for value a thing stolen by him. If he docs, the true owner can 
recover it from the purchaser even though the purchaser paid 
value for it and had no notice of the fact that the thing was not 
of the seller or was only stolen. But since negotiable instruments 
gained a currency in the business world, due to their very 
currency they cannot be recovered after they have passed in 
currency. Hence law had to make exception in their favour. 

In India no traces of the c.xistence of paper money in early 
limes are found, nor is there any reference to negotiable instru¬ 
ments as such in the law books of the Hindus or Mohammadans^ 
but bills of exchange have been in vogue from very remote 
times.* In the beginning the hundis were, perhaps, issued by. 


*It appears from the following passage on the history of bills of 

exchange in the judgment of Gochburn, G. J., in Goodwin r. Roberts, ^1875 

L. R. 10 Ex. 337-16 tluit in Europe Bills of Exchange are of comparatively 
recent origin : — 

Hilh of cxcl.angc ;,ro known to be of compnralivciy modern origin, 
having bee,, fust brought into use, so far as is at present known 
• •- by the 1-lorentinc.ss in the 12tb. and by the Venetians about the 
13tl, century. The use of them generally found its way into 
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bankers for the purpose of collection of debt. Our early 
banking business was coniined to the issue and discount of bills 
of exchange, money lending and money changing. It was often 
carried on along with grain dealing or Ahrat “But the hundi 
system was the backbone of all commercial transactions.” The 
hundis or the indigenous bills of exchange had attained to such 
a high degree of credit in Indian markets that to dishonour a 
hundi was an event of rare occurrence. They are freely in use 
among the Indian bankers and shroffs for financing internal 
trade and are being linked up gradually through modern banks 
to the present system of currency and credit; and a clear under¬ 
standing of the law and principles which governs the working 
of these instruments is essential for all who at all want to be 
conversant with the law and business of the present day world. 


It appears from the judgment of Gockburn, C.J., in Goodwin 
V. Robert, (1875) L. R. 10 Ex. 337-46 that in Europe bills of 
exchange are of comparatively modern origin having been first 
brought into use so far as is at present known by the Florentines 
in the 12th and by the Venetions about the 13th century. The use 
of them generally found its way into France and still later but 
slowly into England. With the development of British Com¬ 
merce the use of these most convenient instruments of com 
mercial traffic would, of course, increase, yet according to 
Chitty the earliest case on the subject to be found in English 
books is that of Marlin v. Bourne, (1603) Cro. Jac. 6, in°the 
reign of James 1. Upto the time the practice of making these 
bills negotiable by indorsement had been unknown and the 


France and still later, but slowly, into England. With the deve 
lopment of British Commerce the use of these most convenient 
instruments of commercial traffic would, of course, increase yet 
according to Mr, Chitty, the earliest case on the subject to be 
found in the English books is that of Martin v. Bourne (1603) 
Cro. Jac. 6, in the reign of James I. Up to this time the prac 

tice of making these bills negotiable by indorsement has been un¬ 
known, and the earlier bills are bound to be made payable to a 
man and his assigns though in some instances to bearer. But 
about this period, i.e., at the close of the 16th or the commence¬ 


ment of the 17th century, the practice of making bills payable to 
order and transferring'them by indorsement took its ri.se. At 
first the use of bills of exchange seems to have been confined to 
foreign bills between English and foreign merchants. If was 
afterwards extended to domestic bills between traders' and finally 
to bills of all persons whether traders or not. 


earlier hills are bound to be made payable lo a man and his 
assigns though in some instances bearer. But about this period 
that is at the close of the I6th or the commencement of the 
I 7rh century, the practice of making the bills payable to order 
and transferring them by indorsement took its rise. At first the 
use of bills of exchange seems to have been confined to foreign 
bills between English and foreign merchants, it was afterwards 
extended to domestic bills between traders and finally to bills of 
all persons whether traders or not ( Goodwin v. Roberts, (1875) 
I. R. 10 Ex. 337-16). Cheques were not known in England 
until the 17th century when goldsmiths started doing some bank¬ 
ing business in the country. 

The Bill upon which the Indian Negotiable Instruments Act 
was based was drafted by the Indian Law Commission in 1866. 
The mercantile members of Council objected to the Draft bill 
on account of its deviation from English law and it was referred 
back to the Select Committee. The Bill was rc-drafted several 
times and finally passed into law in 1881. The principle of codi¬ 
fication adopted was “to reconcile and assimilate as far as pos¬ 
sible the Native and European Law on each subject.” To do that 
with as little friction as possible the Legislature did not abolish 
the numerous local customs and usages relating to hundis hut 
expressly saved them from the operation of the Act.* 


1 deals with bills of exchange, promissory notes 

and cheques. “The Indian commercial community are accus- 

tomed to the use of hundis. They have diverse forms, bein^ 
sometimes bills of exchange and at others promissory notes 

Practice has grown up at 
east the mofTussil Courts in India, to treat every hundi as if it 

TclVodilv Negotiable Instrumenll 

Act bodily \wthout qualification to every case where a hundi 

IS sought to be enforced,” It thus forms only a branch of the 
exh^y^f "^got'able choses-in-action and is not 

exhaustive of that pneral law. It contains no provisions which 

affect the possibility of other choses-in-action such as beAer 

bill's 'warrants, share warrants, exchequer 

clothed with the character of negotiabilitv The 

.Ititle of the Act is misleading for it is wider than its scope. ' ' 

in EnS'law designated 

own^rofaTook Ae boot isA' 

has it riglu to undisturbed e. ‘ ''h”5c-.n-possession, I he owner 

, , o una'^turbed enjoyment and possession of the book 

... '« 
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and to transfer his rights in the book to any one he pleases. But 
if a person has a right to recover Rs. 100, say, from his debtor 
• this right is a mere chose-in-action, it cannot be enjoyed until 
the person is paid the amount by his debtor or until the amount 
has been obtained from the debtor by a law suit. This right 
against a specified person (right in personam) as distinguished 
Irom a right against the world at large (right in rem) may be 
evidenced by a written instrument. The term chose-in-action 
has also acquired a secondary meaning as denoting the instru¬ 
ments themselves whereby such rights are evidenced. The 
English Common Law did not recognise the right of transfer 
or assignment of chose-in-action. The assignee of a debt 
could not sue for recovery of the debt in his own name. He 
could only sue in the name of the assignor as his attorney. It 
was so because under the ordinary law the contract of the original 
creditor with his debtor could not be replaced by a fresh contract 
without the assent of the debtor. 

Courts of Equity,* however, recognise the assignability o 
choses-in-action on the ground that the creditor has a right to 
dispose of his own property as he may choose and to require 
that the debt may be paid to such person as he may direct with¬ 
out any consultation with the debtor. No special form of assign¬ 
ment was necessary. 

Indian Courts are Courts of Equity as well as of Law and 
have held that choses-in-action generally are assignable in India 
in accordance with the English equitable principles. But where 
the Transfer of Property Act applies actionable claims will be 
assignable only in accordance with the provisions of Sections 
130 and 131 of the Act. 

All choses-in-action (including negotiable instruments) are 
assignable as shown above, and on assignment ‘‘the transferee 
takes it subject to all the liabilities and equities to which the 
transfer was subject in respect thereof at the date of the trans¬ 
fer.” If, for instance, A transfer to C a debt due to him by B; 
and C sues B for the debt due by B to in such suit B is entitled 
to set off the debt due by A to him although C was unaware of it 
at the date of transfer. 

But those instruments which began to pass from hand to. 
hand and became transferable free from equities became negoti¬ 
able. They acquired the feature of negotiability in additiorl'to 
that of assignability. 

V 

X 

’^Now recognized by S. 136 of the Law of Property Act, 1925. 
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A negotiable instrument was defined by the late Judge 
Willis, K.G., as ‘'one the property in which is acquired by any 
one who takes it bona fide and for value notwithstanding any . 
defect of title in the person from whom he took it; from which 
it follows that an instrument cannot be negotiable unless it is 
such and in such a state that the true owner could transfer the 
contract or engagement contained therein by simple delivery of 
the instrument.” Thus, a negotiable instrument has the follow¬ 
ing characteristics : — 


1. Property in it passes from hand to hand by mere delivery) 
or by indorsement and delivery ; 

2. riic holder in due course is not prejudiced by defects of 
title of his transferor or of the previous holders ; 


3. He can sue in his own name ; 

4. He is not affected by certain defences which might be 
available against previous holders, e.g,^ fraud to which he is no 
party. 

The principle element in the definition is the acquisition of 
good title to the instrument by the bona fide holder for value, 
but it follows that an instrument cannot be negotiable unless 
it is such and in such a state that the true owner can transfer 
the contract or engagement contained therein by simple delivery 
of the instrument. In order that instruments should pass as 
currency they must possess some facial features, some certainty 
and definiteness. They must be able to inspire confidence on their 
very face, they must have a face value. 

Their forms and facial features, their essential characteris¬ 
tics, the manner of their transfer, the rights and liabilities ol 
the parties, who lend their credit to it as well as of all those 
through whose hands they pass and the technical rules and for¬ 
malities prescribed by commercial practice and law are laid down 
‘ JT in this Act. Unfortunately the Act is a somewhat crude attempt 
j to adopt the rules of the Law Merchant to Indian conditions and 

‘ is, therefore, defective in many respects. 

# 

# 

m 

The law of negotiable instruments is a growing body of law 
and new and important matters are being added to it from time 
O to time. As India has progressively adopted the mercantile 
institutions, practices, rules, and machinery of the West, the sub¬ 
ject has* now assumed much greater importance than ever 
>; before. J 


SUMMARY 

payment or if it is not presented for acceptance at all then he 
shall pay :t when duly presented for payment. The drawee of a 
cheque is always a banker and he must pay the cheque if he has 

sufficient funds of the drawer m hand properly applicable to the 

payment of such cheque. The drawee after acceptance is called 
the acceptor. He is then the principal debtor. 

rondh- •? P'“es of paper each part containing a 

condition that It shall continue payable only so long as the others 

remain unpaid—a method which considerably diminishes the 

chances of teing. All the parties constitute one bill. Only one 

either (1) to certain person or persons; 

or (2) to the order of a certain person ; 
or (3) to a certain person or order ; 
or (4) to a certain person or bearer ; 
or (5) to bearer. 

There is no difference between (1, 2 and S'! ;inrl /'4 . j 
rcspectiyely e.xcept in words. The term bearer is not difi d'^ 
the Act but It means “holder by deliyery.” The word Shaffio 

A r-sh.”' zsi '' piaw" 

Ijato or i, or- a' „f w„,,b Aob.?a“cl''i: lH: 

{d) Drawee in case oj need: Where in a hill 
indorsement thereon the name of any person 

resorted to in case of need, such a person is a d''^” 

case of need. He mav arr^r^t thi K;n j cajied a drawee in 

presentment. The bilHs not dishonored unless'Son‘ 

a drawee in case of need. unless dishonoured by 

Authority, Representation, etc. 

agenC T^s'^l^n’^LTL T c^l ‘of^ 

that, that the agent who signed on behalf of hR*^^ instruments 

clearly indicate the name Sf his prineba 1 th should 

•gont and „„ i„ bi, pi"*.” i™, ™ Principal a, 

be express or implied e ir in oLbn i!^ • ■ n may 

r.c...ndi,ia ,o be i.ric.ly i.rnei" 
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guardians or trustees and oth'ir legal representatives signing 
instruments in order to escape personal liability should take care 
to clearly indicate on the document that they are doing so on 
behalf of the estate or interest they represent and without recourse 
to their personality. 

Delivery. 

There is no cause of action on the instrument unless it is 
delivered. The delivery of the note, bill or cheque is necessary 
in order to complete the making, acceptance or indorsement 
thereof and to transfer the right of suing thereon. Delivery 
may be actual or constructive. But it must be made with the 
intention to pass tlie property in the instrument. It may be con¬ 
ditional or for a specific purpose only and not for the purpose of 
transferring absolutely the property in the instrument. Such a 
delivery constitutes the holder a mere bailee, trustee or agent. 
But the plea of ineffectual delivery will not avail against a holder 
in due course. 




- s 




I ransfer. 

Choses-in-action may be transferred by (i) assignment or 
(ii) negotiation. Assignment may be in equity or under the 
1 ransfer of Property Act. It cannot pass on to the assignee a 
better title than that of his transferor. Negotiation is such 
transfer as constitutes the transferee a holder with rights of 
further negotiation. A negotiable instrument may be negotiated 
(e.xccpt by the maker, drawee or acceptor after maturity) until 
payment or satisfaction thereof by the maker, drawee or acceptor 
at or after maturity but not after such payment or satisfaction. 
Bills, notes and cheques are negotiable when they are payable 
to a specified person ; to a specified person or his order, to the 
order of a specified person or bearer or simply to bearer: but 

restricted by any words specially prohibiting 
or restricting it or m the case of cheques by crossing them. * 

(,• . ^ payable to bearer or indorsed in blank may be 

mem of and notes by the indorse- 

ment of the tran.sferors name on the instrument and delivery of 
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indorsement cannot purport to transfer only a part of the amount 
due on the instrument, but where such amount has been partly 
paid a note to that effect may be indorsed on the instrument 
vyhich may then be negotiated for the balance. A holder without 
signing his name may convert an indorsement in blank into an 
indorsement in full. He may strike out any previous indorse¬ 
ments or indorse the instrument in favour of a parly. Every 
party is liable to all parties subsequent to him. The holder 
may sue any or all of the prior parties. But each prior party is 
liable as surety to each subsequent parly. The indorser’s 
engagement is, like that of the maker, that the bill shall be 
accepted and paid in accordance with the apparent tenor and that 
if it is dishonoured, he will compensate the holder provided due 
notice of the dishonour is received by him. He guarantees to all 
holders in due course the genuineness of the drawer’s signature 
and all previous indorsements. 

Holder. 

The transfer may be made by any holder or his legal repre¬ 
sentative or, if he dies, by his executors, or administrators or, if 
he becomes bankrupt, by the receiver in insolvency. A person 
entitled in his own name to the possession of an instrument 
(though not necessarily in actual possession of it) and to receive 
or recover the amount due thereon is the holder. No person 
can sue on a negotiable instrument in his own name unless 
his name appears thereon as payee or indorsee or unless the 
instrument is made payable to bearer and he is the possessor 
thereof. But when an instrument is lost, or destroyed its holder 
is the person entitled to the possession of the instrument at the 
time of such loss or destruction. 

Holder in due course. 

By negotiation a holder is able to confer a full title, even 
though he has a limited title himself, on a subsequent holder in 
due course. A holder in due course is a holder who became such 
for consideration without having sufficient cause to believe that 
any defect existed in the title of the person from whom he derived 
his title and before maturity. Thus a donee of an instrument 
may be a holder, but cannot be a holder in due course. Until 
the contrary is proved it shall be presumed that the holder of an 
instrument is a holder in due course. The title of a holder in 
due course is free from the equities and other defences which 
could have been raised by prior parties. The defences open 
to a person liable on an instrument such as that the instrument 
had been lost, that there had been no intentional delivery by 
him or that it had been obtained from him by means of an offence 
or fraud or for an unlawful consideration and that the legal 
transfer of the instrument never took place cannot be set \^p 



aojainst tlie holder in due course. Even where a person has signed 
aiul deliv'cred an incomplete or blank instrument he cannot be 
j)ermiued to allege as against a holdei in due course that he 
did not intend the same to l)C filled up in the manner in which it 
was filled (the stamp being sufficient to cover the amount.) Nor 
can the maker of a note or drawer of a bill or a chet|ue or the 
acceptor of a bill deny the validity of the instrument as originally 
made or drawn or deny the payee’s capacity at the date ol the 
note or bill to indorse the same. When a bill is drawn payable 
to drawer’s order in a fictiiious name and is indorsed by the same 
hand as the drawer’s signature, the acceptor is estopped from 
alleging as against a holder in due course that such name was 
fictitious. 

But if at the time when tlie holder acquired his title as 
such he had sufficient cause to believe in the existence of any 
defect in the title of tlie person from whom he derived his title, 
he is not a holder in due course, and he cannot claim the pro¬ 
tection afforded by the Act. flic notice of defect of title may be 
express or indicated by the circumstances of the case. A material 
alteration of a negotiable instrument also renders it void as against 
any one who is a party thereto at the time of making such altera¬ 
tion and does not consent thereto, unless the alteration was 
made in order to carry out the common intention of the original 
parties. 

Consideration. 



Although it is presumed that every negotiable instrument 
was made, drawn, accepted or negotiated for consideration, yet it 
can be shown that as between immediate parties to an instrument 
no consideration ever passed the instrument will create no obliga¬ 
tion of payment between them. But plea of want of considera¬ 
tion between prior parties cannot be set up against a holder who 
has given consideration for tlie instrument or any subsequent 
holder deriving title from him. 

This rule in favour of a holder for value applies also to the 
case where the defendant is an accommodation party but is sub¬ 
ject to the exception that where the holder is the party accom¬ 
modated he cannot claim the benefit as against the person who 

ol ) \ merely giving value to a prior party. A per¬ 
son is said to be an accommodation party when he signs the 
note, bill or cliequc for no consideration and merely for the 

purpose of enabling some other party thereto to obtain credit 
thereby. 

Partial absence or failure of consideration will have the 
same effect as to the part which fails or is absent provided the 

. 1^ .. . or is ascertainable in terms 

of money without collateral inquiiv. 
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Inadequacy of consideration does not of itself avoid the con¬ 
tract but may be taken into account by the Court in detenninino; 
whether the consent of the promisor was frcciv irivcn. 

Acceptance. 

The liability of the drawee does not arise until he has 
accepted the bill. It is signification by the drawee of his con¬ 
sent to the order of the drawer. This is done by writing his 
name across the face of the bill : sometimes the word 'accepted’ 
is added though it is not necessary. The acceptance must be on 
the bill (face or back) and if there are more parts of the bill 
than one, then on any one of such parts. It is not complete 
and binding on the drawee until the drawee has delivered over 
the accepted bill to the holder or has given notice of such accept¬ 
ance to the holder or some person on his behalf. Legal capacity to 
contract and consideration are necessary for the validity of 
acceptance. But a bill may be accepted for the accommoda¬ 
tion of a party. Acceptance must not substitute a medium for 
payment other than money. 

Only the person to whom the bill is addressed can accept 
it unless he accepts it supra protest for the honour of a party 
liable on the bill. 

An acceptance may be either absolute or qualified. 

An acceptance is qualified when it is {a) conditional, or (b) 
partial, or (r) qualified as to time, or (i/) is acceptance of some 
and not all of the drawees, or {e) is acceptance payable at a parti¬ 
cular place only and not elsewhere. 

The holder is not bound to take a qualified acceptance and 
if the drawee refuses to give an unqualified one, he may at his 
option treat the bill as dishonoured by non-acceptance ; but if 
the holder without the express or implied authority of the drawer 
or any indorser takes a qualified acceptance he will release those 
who have not authorised it or absented to it. 

It is already stated that he who draws a bill undertakes 
thereby that the drawee shall, when requested accept, i.e., engage 
to pay; the request for this purpose by the holder to the drawee 
is called a presentment for acceptance. It is always advisable to 
present the bill for acceptance for if it be refused the parties other 
than the drawee become immediately liable though the bill has 
not yet matured. The presentment is, however, necessary {i) 
where a bill or note is payable after sight ; {ii) when a bill is pay¬ 
able at a place other than the place of the drawee, and [Hi) when - 
it is expressly stipulated that presentment shall be made. 

The holder must present a bill payable, after sight, for 
acceptance or negotiate it within reasonable time. The penalty 
for non-presentment is discharged of the drawer and all prior 
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indoiseis, 'I fie presentment must be made by or on behalf of 
the iioldci to the drawee or to some person authorised to accept 
or refuse acceptance on his behalf at a reasonable hour on a 
business dav and before the bill is over due ; when a bill is 
addressed to two or more drawees who are not partners, present¬ 
ment must be made to all of them ; \vhere drawee is dead it may 
be made to his representatives and where bankrupt, to his assignee. 
When authorised by agreement or usage a presentment through 
the post office is sufficient. Presentment is excused in the 
following cases : — 

(rt) Where drawee is dead or is bankrupt or is a fictitiou? 
person or a person not having the capacity to contract ; 

(A) Where after reasonable search dra\vce cannot be found ; 

(c) When although presentment has been irregular accept¬ 
ance has been refused on some otlier ground. 

The drawee is entitled to 48 hours for consideration whether 
he will accept or not. 




Payment. 

Payment at maturitv of the amount due on the note, bill or 
cheque by or on behalf of the principal party liable to the holder 
is a discharge of the liability of each and every party to pay the 
amount. Payment may, of course, be to the Iiolder or his repre¬ 
sentative. Where money is paid into bank on the joint account 
of persons who are partners in trade the bankers are not discharg¬ 
ed by payment of the cheque of one of those persons drawn with¬ 
out the authority of the others. Wh re the instrument is payable 
to bearer whether originally or by indorsement it is discharged 
by payment in due course. Such payment must be in accordance 
with the apparent tenor of the instrument, the person to whom it 
is made should be in possession of the instrument and should be 
made in good faith and without negligence and under circum¬ 
stances which do not afford reasonable grounds for believing 
that the person to whom it is made is not entitled to receive the 
amount. 1 hus a bill payable to bearer is stolen and the thief 

presents It to the acceptor at maturity, if the acceptor pays it to 

him m good faith and without reason to believe that the bill is a 
^ stolen bill the .yeeptor is discharged. Where the instrument is 
payable otherw.se than to the beaier the payment must be made 
to the holder. But a banker is specially protected, for be is 
discharged if he pays a cheque payable to orde.- if it purports 

to be indorsed by or on behalf of the payee. ^ ^ 

V Thei-c arc some rules of rvhiclt it is proper to take notice 

respect.ng the payment of a forged instnlmcnt. ThouX the 
drawer s signature be forged, the d.awee, if he accepts the "bill fs 
.botiiid to pay ,t provided u be in the hands of a holder Lm, M 
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and for value, for the drawee’s acceptance admits the drawer’s 
handwriting to be genuine. If he has not accepted the bill 
and yet pays the amount he cannot recover his money back from 
such a holder. Nor will the person who pays a forgery have 
any remedy against the person whose signature has been forged, 
for forgery in law amounts to a complete absence of title. Where 
any of the signatures through which the holder claims are forged 
the party paying must ascertain the genuineness of the signature. 
He must also take care that there is no restrictive indorsement. 
A banker is not protected in respect of the forgery of the signa¬ 
ture of the drawer for a banker is presumed to know his custo¬ 
mer’s signatures. But where a note, bill or cheque has been 
materially altered but does not appear to have been so altered or 
where a cheque is presented for payment which does not at the 
time of presentation appear to be crossed or to have had a cross¬ 
ing which has been obliterated, payment thereof by a person or 
banker liable to pay or paying the same according to the apparent 
tenor at the time of payment and otherwise in due course, shall 
discharge such person or banker from all liability. 

By Act XVII of 1934 the banker has been given further 
protection in that he is discharged by payment of a bearer cheque 
in complete disregard of any indorsements thereon even though 
the indorsements prohibit or restrict further negotiation. 

Any person liable to pay and called upon by the holder to 
pay is before payment, entitled to have the instrument shown 
to him and is on payment entitled to have the instrument delivered 
to him if the instrument is lost or cannot be produced, to be 
indemnified against any further claim thereon against him. 

Presentment for payment is not necessary to charge the 
principal debtors, but is necessary to charge other parties. But 
where a place for payment is specified in a promissory note 
payable on demand and where an instrument is made payable at 
a specified place and not elsewhere—presentment at that place is 
necessary to charge even the principal debtors. Either the 
instrument should be produced personally or through a Notary 
Public or at best it must be kept in readiness for being given 
up on payment. Only the holder or his duly authorised agent 
or in case of death or insolvency, the legal representative of (he 
holder can make presentment. Where presentment is necessary, 
there is no cause of action without presentment. 

Where a bill has been lost before it is overdue the holder 
thereof can compel the drawer to give him a duplicate 6f the 
lost bill on liis undertaking to furnish sectirity for- indemnifying 
him against all persons whatever in case the hill alle ged to lia’ve 
been lost is found again. 
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The amount is generally the amount due with interest 
agreed. The Court has no power to interfere with the rate 
agreed in the body of the instrument except under the Usurious 
Loans Act and where no rate is specified the Court must award 
interest at the statutory rate of G per cent. A tender to be valid 
must be in the current coin of the realm. 


Dishonour. 


A note, bill or cheque is said to be dishonoured by non-pay¬ 
ment when the maker of the note, acceptor of the bill or drawee 
of the cheque makes default in payment on being duly required 
to pay the same. Where presentment for payment is excused it is 
deemed to be dishonoured on the due date for presentment, if it 
remained unpaid. Where a drawee in case of need is named in 
the bill, the bill is not dishonoured until such drawee has also 
refused payment on proper presentment. 

Similarly a bill is said to be dishonoured for non-acceptance 
when the drawee or one of several drawees, not being partners 
makes default in acceptance upon being duly required to accept 
the bill or when presentment is excused and the bill is not accept¬ 
ed. It is at the option of the holder to accept a qualified accept¬ 
ance; in case he chooses not to accept, he may treat the bill as 
dishonoured. 

In case of dishonour by non-payment the holder has a right 
of action against (a) the maker of the note. (^) the acceptor of 
the bill, (r) the drawer of the bill or cheque if due notice of dis¬ 
honour has been given, and (d) each of the indorsers of a note, 
bill or cheque if notice has been duly given. Tn case of dis¬ 
honour by non-acceptance the holder has a right of action against 
the drawer and indorsers, provided due notice of dishonour has 
been given. In this case the holder may pursue his remedies 
against the drawer and indorsers immediately without presenting 
the bill again to the drawer. 


Notice of Dishonour. 


Notice of dishonour by non-payment or non-acceptance 
o\^*' *^^st be given by the holder or by some party to the instru- 

* ment who remains liable thereon to all parties to whom he seeks 
to make severally liable thereon and to some one of several parties 
whom he seeks to make jointly liable, except the maker of the 
note and the acceptor of the bill. Any party receiving notice of 
dishonour must in order to make any prior parly liable to himself 
transmit tliis notice to sucli parly. 


.Notice must he givcMi within reasonable lime afier dishonour 
an^l transmitted within reasonable time after its receipt. What is 
leasonable time will depend on tlic circumstances of each case but 
It must ordinarily be so sent as to reach the person to whom it is 
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intended to be given on the next date afiei dishonour or receipt 
If the person lives or carries on business in the same place • ancl 
must be despatched by the next post or on the next day ’if the 
addressee is in a different place. The notice must be given at 

the place of business of the party to whom it is intended to be 

given or at his residence if he has no place of business. There is 
prescribed form of notice. It may be oral. But it must clearlv 
inform the party to whom it is given that the instrument has been 

dishonoured, tell him in what way it has been dishonoured and 

further inform him that he will be held liable thereon Notice is 
dispensed with : — 

(a) Where after reasonable search a party cannot be found 

or notice is impossible, {b) Where it is waived by the partv 

entitled to it. (c) As regards drawer, where the drawer and the 

drawee are the same person, the drawee is fictitious or incapable 

of contracting ; the drawer himself is the person to whom the bill 

is pre.-ented for payment ; or where the drawer has counter- 
manded payment. 

In case ofdishonour the holder is entitled to the amount of 

the instrument with interest, and expenses incurred in present- 

ing, noting and protesting it and if the person liable, is at a 
different place, the amount is recoverable at the current rate of 
exchange. The party entitled to compensation can draw a bill 
for the amount of the compensation on the party liable Such a 
bill must be accompanied by the dishonoured bill and 'the certi- 
ncate of dishonour and is called a Redraft 


Noting and Protest. 

In addition to giving notice of dishonour, the holder of a 
dishonoured inland bill, if he so desires, may cause the bill to be 
noted or protested. Foreign bills must be protested when such 
protest is rpuired by the law'of the place where thev are drawn 
Noting IS the minute recorded by the notary public on a dis! 
honoured bill at the time of dishonour. Noting is a convenient 
method of authenticating the act ofdishonour.* 

authorised to appoint Notaries 
Public and m^e rules for their guidance or control. A notary 

public IS an officer who takes notes of anything which may con- 

cern the public he attests deeds or writings to make^ them 
authentic in another country but principally in mercantile affairs 

so as to make protest of bills of exchange, etc. When a bill 
public presents the bill a second time. He makes this demand 

by clerks or agents or in person or where authorised by agree¬ 
ment or usage, by registered letter. If it is not then accepted 
the notary notes the facts of the case upon the instrument or On 
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a paper attached to it. Such note must be made within reason¬ 
able time after dishonour. But the formal certificate of pro^st 
may be drawn up later. This is called Protest Protest thus 
affords authentic and satisfactory evidence of dishonour to a 
drawer or indorser being abroad, it raises the presumption oi 
the fact of dishonour in a Court of Law and creates the possibility 

of getting an acceptor for honour. 

A bill may be protested not only for non-acceptance or non¬ 
payment but also for better security. When the acceptor of a 
bill of exchange {a) has become insolvent, or (2) has suspended 
payment, or (3) his credit has been publicly impeached, before 
the maturity of the bill, the holder may within reasonable time 
cause a notary public to demand better security from the acceptor. 

If the acceptor refuses to furnish better security the notary shall 
note the facts or certify them as above. This certificate is called 
protest for better security. The acceptor is not bound to give 
such security. Nor does the holder get an immediate right of 
action against the drawer and the indorser after such protest, 
but such a bill can be accepted for honour. 

Acceptance for Honour. 

Acceptance for honour may be made voluntarily by any person 
to save the credit of some or all of the parties to a bill. It must be 
made after noting or protest; must be with the consent of the holder; 
by a person not already liable on the bill, by a writing on the bill 
and for the whole amount for which the bill is drawn and must be 
made before the bill is overdue. 

Payment for Honour, 

Just as any person may intervene and accept for honour- 
when the bill has been dishonoured by non-acceptance, so any 
person may so intervene when a bill has been protested for non¬ 
payment and make payment supra protest for the honour of any 
party liable thereon. Payment for honour can only be made 
by a declaration by a person making it or his agent before the 
notary public. A person paying, takes the possession of a holder in 
respect of the rights and remedies on the instrument. Where a 
drawee in case of need is mentioned on a bill it is not treated as 
dishonoured unless dishonoured by the drawee in case of need 
such a drawee can accept or pay without previous protest. 

.. Crossing of Cheques. 

Act contain provisions relating to crossed cheque taken 
bodily from the English Bills of Exchange Act. The object of 
cros^ng cheques is to provide security of property, to prevent 
fraud and crime by enabling drawers and holders of cheques to 
direct payment to be made only through a banker. Cheques may 
^be crossed generally or specially. Payment of a cheque generally 
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crossed may be made through any banker, while of one special¬ 
ly crossed can be made only to the banker to whom the cheque 
is crossed or his agent for collection. A banker paying in good 
faith money of his customer on cheques issued by him is specially 
protected against forgery of indorsements and even against forgery 
of the drawer’s signature where the negligence of the drawer., is 
the proximate cause of the forgery. So is a collecting banker 
receiving payment for his customer on a cheque crossed in his 
favour for collection protected in case the title of the customer to 
the cheque proves defective provided the banker acts in good 
faith and without negligence. But any banker paying the cheque 
contrary to the direction intended by the crossings is liable to the 
true owner for any loss sustained by him, although he may 
safely pay on even a materially altered instrument if alteration is 
not apparent or the crossing does not appear to have been 
obliterated. When a cheque is crossed ‘not negotiable’ it can be 

transferred but the transferee does not get a better title than that 
of his transferor. 
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THE 

NEGOTIABLE INSTRUMENTS ACT 

[ACT No. XXVI OF 1881, AS AMENDED UP-TO-DATE], 

An Act to define and amend the law relating to 
Promissory Notes, Bills of Exchange and Cheques. 

HEREAS it is expedient to define and amend 

the law relating to promissory 
notes, bills of exchange, and 

cheques ; It is hereby enacted as follows ;— 

CHAPTER I. 

Preliminary. 

1. This Act may be called 
“ The Negotiable Instruments Act, 
1881.” 



Preamble. 


SJiort title. 


It extends to the whole of British India; but no¬ 
thing herein contained affects the 
Local extent. Indian Paper Currency Act, 1871, 

Saving of usages a / ? 

relating to hundis, scction 21,'^ or affects any local usage 

relating to any instrument in an 
oriental language : Provided that such usages may 
be excluded by any words in the body of the instru¬ 
ment which indicate an intention that the 
relations of the parties thereto shall be governed 



Commencement. 


this Act: and it shall come into fq 
on the 1st day of March, 1882. 


■^•Repealed by the Indian Paper Currency Act, X of 1923. £S 
Section 31 of the Reserve Bank of India Act, II of 1934. 
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THE NEGOTIABLE INSTRUMENTS ACT 


S. 1] 


NOTES. 

The Preamble is not a part of the Act itself and does not 
control its provisions.^ It is introductory to the Act, declares its 
object and shows its necessity or expediency. As such it is 
often referred to for the purpose of interpreting and understand¬ 
ing its doubtful or ambiguous provisions,' 

The Object : Law before the Act. 

The word ‘ define ’ in the Preamble shows that this is a 
codifying statute. Prior to the passing of the Act where the 

parties \yere iuiioijeans, English Law of Negotiable Instruments 

was applied to them. Where parties were Hindus or Muham¬ 
madans their personal law was applied. But where the instru¬ 
ment was in the English form, English law was applied even 
though the parties were Hindus.^ Thougli neither the law 
books of Hindus, nor those of the Mohammadans contained any 
reference to negotiable instruments as such, the customs 
ptevailing amongst the merchants of the respective communities 
were recognised by the Courts and applied to transactions 
among them, T he object of this Act was not only to bring 

imiformity of law by bringing it to the level of the 
Law Mcrchant^ but also to legalize a system under which claims 
arising upon certain instruments of a mercantile character can 
lie treated like ordinary goods which pass from hand to hand.^ 

Interpretation, 

Ihc Act l.eing basetl on the principles of the Law Merchant, 
and bemg modelled on the English Act tvith some slight modifica¬ 
tions, the provisions of English Law may be helpful in interpret¬ 
ing ns doubtful provisions, where no special local considerations 

arise , but the Courts should be careful to avoid the temptation 
of laying down new law or converting bad law into good to meet 


I. 


2 . 


3. 


4. 


5. 


6 . 




Atlorncy-Gencral r. liroclic, 4 M. 1. A. 190 ; \ i,hu Gobhula 
22 U. 32 I (f. 15.); 1930 A. 507 (L. B.); 45 C. 343 ; 1930 M. 844 
-Manila! Singh r. T.usiocs lor bnprovement of Calcutta, 45 C 
343; 30 C. \V. N. 217 ; 20 C. W. N. 1158. 

SubbaNarayanar. Kainaswain Aiyar, 30 M. 88, (but not witbou 
hesitation to banking transactions, 13 \V. R 4'’0) 

34 B. 72. 

22 1 C 500; Akhoy Kumar Pal r. Haridas Bysack, 18 C. W N 

494; 14 \V. R. (O. S. A.) 5. 

Verappa^. Vailayan, lOL. W. 39: 1931 C. 387; 34 B 72- 52 T r 
^ 370; 37 B. 72. ’ ^ 
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the requirements of an important commercial community.^ The 
Courts cannot substitute English Law for Indian Law; they can 
only resort to it as an aid to understanding and interpreting the 
doubtful or ambiguous provisions of the Act.^ 

The Scope of the Act. 

Further, the Preamble makes it clear that the Act deals only 
with certain negotiable instruments, e. g . Promissory Notes, 
Bills of Exchange and Cheques, those being the most familiar 
and the largest in use, and leaves others untouched. It does 
not exclude the possibility of other documents like dividend war¬ 
rants, shar*" warrants, Port Trust Debentures or Improve¬ 
ment Trust Debentures,®^ Railway bonds payable to bearer 
etc., becoming clothed with the character of negotiability 
either by mercantile custom or under other enactments like 
the Indian Companies Act.^ In fact Indian Courts will have to 
recognise and enforce growing commercial usages as trade and 
commerce in this country develop.^^ In Anglo-Indian Jute Mill 
Co, V, Omade Mall^\ the question arose as to whether the holder 
by indorsement of pucca delivery orders of jute was according to 
usage a holder in due course or not, but the question was not 
fully decided. 

The title of the Act is misleading. Though the Act is prima 

facie intended to lay down the whole law regarding cheques, bills 

of exchange and pronotes,^ ’ it is not exhaustive of all matters 

relating to the above instruments.^^ It simply regulates the 

issue and negotiation of bills and notes, but does not affect their 

assignment or devolution of rights in them under the ordinary 

law.^^ As the Act deals \vith a particular form of contract the 

special law for such contracts overrules the general provisions 

of the Law of Contracts*^”, but in the absence of any 

express provision to the contrary, general rules contained in the 

( 

7. Ragimnathji Tara Chand v. Bank of Bombay, 34 B. 72; 20 B. 132; 

24 B. 65; Bank of England v, Vagliano, (1891) A.G. 107. 

8. 1931 G. 387; 55 G, 561, 1934 P. 555; 13 R. 335. 

8a. 52 B. 792; 58 B. 1 (P. G.). 

9. 52 B. 810, affirmed on appeal in 56 B. 1 ; S. 137 Transfer of Property 

Act; 46 C. 331, 24 M. 654; 34 B 192; 28 M. 244; 41 M. 353. For 

further discussion, see notes under section 13 post. 

10. Natcheappa Chetty v. Irrawady Flotilla Go., 41 G. 670 (P.G.); 7 M. 

1 A. 263; 36 C. L. J. 250. 

11. 35 G. 127; (38 B. 255; 40 B. 630 P.G.l. 

12. 49 I, C. 388. 

13. Mahmud v, Ranga Rao, 24 M. 654 ; 28 M. 244; 34 B. 192. 

14. Ramanadhan y, Katha Velan, 41 M. 353; 31 M. 534; 44 M. L. J. 510. 

I4a. 1933 R. 131. 
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Contract Act and in the Transfer of Property Act, for example as 
to principal and agent, principal debtor and surety, and represen¬ 
tation, such as guardians, trustees, etc., will be applicable to a bill 
or note.''^ The Act, for example does not say what consideration 
is legal or sufficient for a negotiable instrument, the matter is left 
to be determined bv the general law of contract.Another 
objection to the title of the Act is that the scope of the 
Act is not confined to negotiable notes, bills and cheques; the 
Act as the preamble shows, is intended to define and amend the 
law relating to promissory notes, bills of exchange and cheques 
whether negotiable or not. In fact the definitions of a promissory 
note, bill of exchange and cheque given in Sections 4, 5 and 6 of 
the Act are wide enough to include not negotiable as well as 
negotiable instruments and most of the provisions of the Act 
make no distinction between the two classes of instruments and 
are ec{ually applicable to both. 


Local Extent. 

The Act extends to the whole of British India, i. e., as res¬ 
pects the period before the commencement of Part III of the 
Government of India Act, 1935, all territories and places within 
His Majesty’s Dominions which were for the time being governed 
by His Majesty through the Governor General of India, or 
through any (Governor or officer subordinate to the Governor- 
General of India, and as respects any period after that date, all 
territories for the time being comprised within the Governors’ 
Provinces and the Ghicl Gommissioners’ Provinces, except that a 
reference to British India in an Indian law passed or made before 
the commencement of Part HI of the Government of India Act, 
1935, shall not include a reference to Berar.' *'* (Under section -17 
of the Ciovernmentof India Act, 1935, Bcrar & Central Provinces 
shall be deemed to be one Governor's Province called Central 
Provinces and Berar). It applies to all persons resident in India, 
whether English or Indian. 

Negotiable Instruments whether Federal or Provincial 

Subjeet. 

1 his Act as others in force in British India immediately 

bcioic ihc coinnienccnicnt o( l^art 111 ol the Governnicnt of Indi^ 

Act, 1935, shall continue in force in British India until altered or 

repealed or amended by a competent Legislature or other com¬ 
petent authorityd*’*’^ 


15. 24 M. 654 (Subb.nKua>ana r. Ramaswaiiu), 28 M. 2-14 ; 30 M. 88: 
[l adain Kislioic r. Nayaswami), 39 M. 915 

15a. 6 M. 351. 

15b. tV/r scrUon 3 (7) of tlic Gonrral Clauses .Act, X of 1897. as modified 

<^'Ovcmmcnt of India (Adaptation of Indian Laws) Order, 

16. 26 M* 526 (KR.). 

I6a. Section 292, (;o\eminent of India Act 1935 
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The subjects of negotiable instruments and banking are 
included in items 28 and 38 of list I (Federal Legislative List) of 
the Government of India Act. So only the Federal Legislature 
can make laws with respect to these matters. 

In view of the fact that the subject of money lenders and money 
lending is included in item No. 27 of list II, i. e., the Provincial 
Legislative List, and certain Provincial Legislatures have passed 
laws regulating the rates of interest on negotiable instruments 
as well as on other loans, an interesting controversv has arisen on 
the question as to whether the Provincial Legislature has the 
power to enact laws affecting the rate of interest on negotiable 
instruments or such laws so far as they affect negotiable instru¬ 
ments are ultra vires the Provincial Legislature. The question is 
not free from difficulty and we have to wait until we get an autho¬ 
ritative pronouncement of the Federal Court on the matter.”''* f he 
Punjab Government has gone even a step further in enacting 
that notwithstanding anything contained in this Act the burden 
of proof of consideration for an instrument other than cheques will 
be on the creditor. 

Section 21, Indian Paper Currency Act, 1871. 

The Act does not affect the provisions of Section 21 of the 
Indian Paper Currency Act of 1871. The Indian Paper Currency 
Act of 1871, since replaced by Act X of 1923 has now been 
replaced by the Reserve Bank of India Act (Act 2 of 1934) in 
which section 31 corresponds to section 21 of the Indian Paper 
Currency Act, 1871. 

It reads:— 

No person in British India other than tiic Bank or, as ex¬ 
pressly authorized by the Act, the Central Govern¬ 
ment shall draw, accept, make or issue any bill 
of exchange, huncli, promissory note or engagement 
for the payment of money payable to bearer on demand, or 
borrow, owe or take up any sum or sums of money on 
the bills, hundis or notes payable to bearer on demand 
of any such person : 

Provided that cheques or drafts including hundis, payable 
to bearer on demand may be drawn on a person’s 
account tvith a banker, shroff or agent. 

Section 32 of the Reserve Bank of India Act corresponding 
to section 26 of the Indian Currency Act makes the 
issuing of such bills and notes a criminal offence and 
prescribes the penalty. 

16b. Some English cases may be referred to on the point .vvhether 
interest falls under the headings of money lenders and 'money 
lending, (1930) A. G. Ill; (1909) A. C. 194. 

16c. Vide section 12 of the Punjab Debtors’ Protection Act, II of 1936, 
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The object of this provision is to safeguard the Goverment’s 
monopoly of Note Issue in India.The Indian Currency Note 
contains an unconditional promise by the Government of India 
to pay the amount to bearer on demand.Hence the Act pro¬ 
vides that no private person can issue any instrument which 
amounts to an unconditional promise to pay a certain sum of 
money to bearer on demand, or where any person in possession of 
an instrument can claim immediate payment without indorse¬ 
ment.^^ This section of the Reserve Bank of India Act is applica¬ 
ble to hundis as well, for the exception to section 1 provides only 
against the provisions of this Act overruling local usages regarding 
hundis. ' c. & ft 


Negotiable instruments being unconditional promises to pay 
a certain sum to a certain person, or his order or to bearer, if 
any of these is made payable to bearer on demand it is like the 
Government promissory note. Such instruments were, therefore, 
forbidden by the Indian Paper Currency Act, and now by the 
Reserve Bank of India Act under which the Government 
of India’s power of note issue has been transferred to the 
Reserve Bank of India. Not only is the man who 
deals with them liable to punishment under the Act, 
but the contract purported to be entered into by means of such 
an instrument is void under section 23 of the Indian Contract 


Act and cannot form the basis of a claim in any Court of Law."*^ 
A promissory note payable to bearer on demand whether expressly 
made payable to bearer or in effect payable to bearer is illegal, 
nor does the addition of a named payee make it a valid document; 
no claim can be founded on it.-^ A demand hundi even though 
drawn in favour of a specified person but made payable to bearer 
is void, but not so a bill pavable to bearer who brings it under the 
order ol the payee as the latter requires indorsement of the 
payee."*' Even a holder in due course is bound by the provisions of 
Section 21, Indian Paper Currency Act, and an indorsee cannot on 
the basis of the instiumcnt claim against the indorser.-**' But a bill 

or note can become payable to bearer on demand on being in¬ 
dorsed in blank. It is only the making of such instruments that is 


17. Jetha c. Kam Chandra Vilhobha, 16 B. 689; -U) M. 585; 24 

18. 73 P. R. 1907. 

19. 50 B. 764. 

19a. 13L. W. 12. 

20. 1931 C. 791; 1928 A. 371; 40 M. 585. 

20a. 16 M. 689; 40 M. 585; 58 C. 145; 50 A. 839. 

21. 192^A. 3j71 F. B.: (Contra^ 16 B. 689; 7 I.C. 604 ; 40 M. 585; 24 


21a. 50 A. 764; 50 A. 839; 42 M. 470; 8 L. W 501 

21b,,-8 I. C. 962; 40 M. 585; 58 C. 1453; 44 M. 187- 42 M 

.^.dissenting from the rontrary view in 16 B. 689 ami 7 I G 604 


470, 
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prohibited.22 Nor is there anything to forbid the admissibility 
into evidence of a promissory note which has been drawn up in a 
form condemned by section 25 of the Indian Paper Currency 
X of 1923“-^ (formerly Section 21 of the Indian Paper Currency 
Act, 1871), A suit can be brought on the original consideration.^* 
It can also support a hypothecation bond whose consideration is 
made up of a prior liability evidenced by such an instrument. 
The penal provisions are to be construed strictly.^^i* 

An exception is, however, made in the case of cheques They 

can be made payable to bearer on demand. In fact cheques are 

a ways payable on demand.^'c The prohibition applies to hundis 
also.2^ 

A hundi payable to bearer on demand is illegal.^^ But Shah 
Jog and Dhanijog hundis are not such bearer instruments as 
to bring the latter within the penal provisions of the Indian Paper 
Currency Act, as they are payable only to a Shah or Dhani or a 
person of credit and position in the market, 

The effect of this provision is that - 

{i) Any person can draw a bill or note payable to bearer 
only if it is made payable after date or after sight or after a 
certain event.^** Not only bills or notes made payable to bearer 
on demand fall within the mischief of these provisions but also 
such as though made in other words are in law bills and 
notes payable to bearer on demand. 

(ii) Any person can draw bills or notes payable to a 
certain person or to order or to a man of worth only and not 
payable to bearer and make them payable on demand. But a 
demand note payable to order may become a bearer note by 
indorsement in blank, for the prohibition extends to the 
‘‘making” of notes only.-® 

22. Shaikh Ismail v. Ezellial, 56 I. G. 930 ; 22 I.G. 77. 

23. 1931 A. 183 (F.B.); 45 M. 778; 1917 M.W.N. 778. 

24. 40 M. 585 ; 24 I.G. 321 ; 50 A. 839 ; 45 M. 778. 

24a. 45 M. 585. 

24b. I B. 308; 8 G. 214. 

24c. Algappa i;. Algappa, 44 M. 187. 

25. Verappa Chetty i;. Muthuram, I3L.W. 12. 

26. 58 I.G. 508; Alagappa v. Alagappa, 44 M. 187 ; 42 M. 470 ; 35 

C.W.N. 587; Mian Bakhsh i;. Bodhiya, 50 A. 839. 

27. 16 B. 689, 698; 18 B. 570; 1 L. 429; 165 P.L.R. 1911 ; 26 A. 493. 

28. 101 I.G. 641; 16 B. 689 ; 40 M. 585 ; 50 A. 839 ; 7 I. G. 604. 

29. Sona Eman Sahib v. Moona Ena Mohammad, 22 I.C. 77 ; 51 I C 

930. 
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(Hi) Any person who has an account with a bank or 
makes or (intends to make a deposit) can draw a cheque 
against that deposit payable to bearer on demand. Undei the 
nClo to Section 25 of tl.c Indian Paper Currency Act cheques 
could be drawn against deposits actual or intended, 
Lt it was not clear whether they could be drawn aga.ns an 
overdrawn account. It is now clear that this may be done."''' 

(lu) Notes or bills payable to bearer on demand can be 

drawn only by the Central Government or the Reserve Bank of 
India. 


Saving of local usages. 

The provisions of the Act do not lay down that bills of 
exchange, promissory ' notes and cheques should be written in 
English or any language other than an oriental language, 
consequently instruments written in an oriental language or in 
any of the vernaculars complying with the requisite essentials 
of Negotiable Instruments Act are such instruments as tall 
within the clear provisions ot the Act and at the same time 
within the conventional definition of the hundis as they are 

written in an oriental language. . . r • r 

There were two scnools of thought at the time of passing ol 
this Act: one in favour of application of the Act in its entirety to 
hundis and the second for total exclusion of hundis from the 
operation of the Act. I'he Legislature adopted a middle course.-"'* 
The Act expressly saves from its operation any local custom 
or usage relating to any instrument in an oriental language only.^' 
A bill of exchange in a vernacular language is called a hundi. If 
any custom pertaining to a hundi or other instrument in an 
oriental language is proved to exist, it shall prevail even though 
it may be contrary to the provisions of the Act.^- But when no 


30. 51 I.C. 300; Aiunachalam i-. Narayanan, 42 M. 470. 

30a. Tlic proviso to Section 25 of the Indian Paper Currency Act read as 
follows:— 

Provided that cheques or drafts payable to bearer on demand or 
otlicrwisc may be drawn on bankci*s, shroffs or agents by their customers or 
constituents in respect of deposits of money in the hands of those bankers, 
shroffs or agents and held by them at the credit and disposal of the persons 
drawing such cheques or drafts. 

30b. Sec Select Committee’s Report, Gazette of India, 1879 V, 75. 

31. Champa Lai r. Keshori Cliand, 50 B. 765; 28 B.L.R. 897; 39 P.R. 

1911 ; Magu Mall Jassa Sing v. A. I.. V. R. C. T. Firm, 4 
M. L. r. 309. 

32. 10 I.C. 133; 39 P. R. 1911; 26 M. 526; 20 B. 488. 
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Td “PP'V «> » hundi, 

language or in the Englijh fom « B'nrmder"t'L”'p 

Sa,Z;“Z,.Z''n;z;:'Zrrh“>S 

contract out of the custom applicable to In nH ri' ^ 
override the express terms of r contracE^^^ ' "" 

retpecawr p*e™“''a-& ifStEvZ'f '>‘■1“'’" » 

named.3^ It ought not to be paid bv The ^ 

indorsed on it when oresented tU ^ drawee unless it has 

it i. pre.e„.ed' by “Jh,*' irT'afn','’’; 

although it is oresented h^, 2 , f Presentation, 

by the drawee siting his cTim oTf‘r Vt," 
acceptance of a hundl has been held to ^be 11 

53,agps=E-s« 

tinted wbhoS'Zdot.Ze'n™ “anZ'ZZdo"’”'" 

Without re-indorsement in his favour if " R T.g n 

bmi after dishonour.^'b Notice nf HJeh I '^^‘“‘‘ned to 

drawee Sing londkionar' whereunder a 

dishonoured and returned i eSd"T " hu«di which is 

So ,1,0 t Xtir? rcuE”“lT5 i?”" '■”7 

to the provMon, of Section, 70 aS 71 „fSe* A 
which a hundi wac anu /i ot the Act under 

payment where the accentor date at a Bank for 

33. 5 I.G. 745; 6 N.L.R. 33 ; 26 M. 526. 

34. " 3 G.w!;i''3f3 ; ' 26 Section 92, Clause 5. 

1932 L. 319. 

1 L 80 ; 29 P. R. 1929 ; 1924 A. 129. 

13 P. R. 1871. 

1883 1 Hyde. 155. 

5 W. R. 86. 

3 G. 339 ; 13 W. R. 420 ; 7 B. L. R 434 
1933 N. 389. 

21 B. 294. 


35. 

36. 

37. 
37a. 
37b. 
37c. 
37d. 
37e. 
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course merely on crediting the amount thereof to his customer’s 

^ There is no limit to the variety of customs governing the 

hundis. There are several kinds of hundis, such as, the Shah 

Jog, the Nam Jog, the Jowabic, the Jokhaini, etc. They have 

all tlieir peculiar features. We give in Appendix I some of 

iheir chief cliaracteristics. f.ocal usages excepted by the section 

need not necessarily l)e those existing at the time when tlie Act 

caitie into force, they may come into existence later on. 

1 he customs in respect of them should be proved to be 

certain, invariable, reasonable and so well-established that 

anybody in tlie trade enters into a contract with that usage 

as an implied part of the contract.^** Trade customs need 

not, however, be proved to be ancient. ^ Mercantile usages 

even though of recent origin will be given effect to.^*^ 

Mercantile usage to be cflective need not have tlie antiquity, 

uniformity or notoriety of custom but it should be certain and 

reasonable and acquiesced in universally."** 1 hat the custom 

shall be ancient will not be insisted upon by the Courts with the 

same strictness in the case of negotiable instruments as in other 

cases, for the very fact that the ways of commerce have so 

widened and the number of transactions in every department 

of tiadc so greatly multiplied had led inevitably to new customs 

and usages being more speedily devised, more speedily adopt- 

^ and more speedily recognized than in times pastj**' 

One must be careful to see that one is not ascribing to the 

commercial world a custom or habit which prevails only in a 

particular market or a particular section of the commercial 
world/- 

1 he saving clause as to local usages corresponds to 
bection 97 of the Bills of Exchange Act, 1882, which provides; 

Ihc rules of Common Law including the Law Merchant, 
save in so far as they are inconsistent with the express provisions 
ofthe Act shall continue to apply to Bills of Exchange Promis¬ 
sory Notes and Cheques.” In India it has been held that a 
mcicantile usage, however, extensive should not be recognized by 

the Courts if contrary to the plain provisions of the Act'*-*' Tliis 

as wc ave a ready stated does not apply to hundis or instruments 
in an oriental language. 

As regards proof of custom, see Sections 13, 32, 42, 48 and 
1 li. 28. 

Price u. Browne, 14 M. 420. 

7 m! I*. A. 26l* ; Chanun Mall National Bank, 51 C. 43. 

A* 263^’ ; Jag Goverdan v. Manichchari 

(1902J 2 K. B. 144. 

34 Ch, D. 95. 

Verappa Chetty r. M. Cl.ctty, 12 L. W, 12 ; 58 I, C 508 
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49 of the Indian Evidence Act. Mercantile custom should be speci¬ 
fically pleaded and proved.^ It has been held that the evidence 
of three persons familiar with the usage is sufficient to prove 
alleged mercantile custom/^'^ 

The Act while saving local usages has omitted to provide 
for cases in which the local usages of the place where the 
instrument was made differs from that of the place where the 
instrument is payable. It is probable that such cases will be 
determined by ascertaining what was the intention of the parties 
and in the absence of any indication of intention by applying 
the rules applicable to foreign instruments.4'**’ 

Partnership Act, Section 69. 

Although the provisions of the Contract Act are subject to 

those of the Negotiable Instruments Act, where the contract is 

embodied in the form of a nego.tiable instrument, all the same a 

promissory note is a species of contract and consequently a suit 

to enforce a right arising from such a contract would appear to 

be within the provisions of Section 69, Partnership Act In the 

absence of any provisions to the contrary the provisions of the 

Negotiable Instruments Act must be taken to be subject to those 

of the Partnership Act when a negotiable instrument is executed 
by or in favour of a ftrm.*^^ 

2. [Repeal of enactments.] Repealed by the Repealing 

and Amending Act, 1891 {XII of 1891). 

IiUcrprctatioM- 3. In tllis Act- 

clause. 

“ Banker” “Banker” includes also persons or 

a corporation or company acting as 

bankers ; and 

“ Notary public ” includes also any person ap- 
“Notary public.” Pointed by the Central Government,* 

to perform the functions of a notary 
public under this Act. 


4 

43. Jai Parshad v. Chartered Bank. 1929 L 

43a. 1932 P. G. L. 782. 

43b. Ghalmer Negotiable Instruments in British IncIi.T 

44. 1935 L. 893. 

of Ind!‘a substituted by tbe Government 

Government- “Local 
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Banker. 


NOTES. 


The Imperial Dictionary defines a banker to be one who 
traffics in money, receives and remits money, negotiates bills of 
exchange, and a bank is defined as an establishment for the 
deposit, custody and issue of money, as also for granting loans, 
discounting bills and facilitating the transmission of remittances 
from one place to another.The distinguishing feature of a 
Bank, however, is that it should be under the obligation of 
honouring cheques drawn on it by its customers against 
current account.*"' A cotton trading house not receiving 
money on deposit to any great extent is not a bank/^ A Govern¬ 
ment treasurv is not a bank.**^' 

4 

It is unfortunate that the term bank or banker has not been 
defined either in any Indian or English statute nor clearly ex¬ 
plained in any decision of a Court of law.'*^ Natii Kottai Chettis 
have been held to be bankers in Kadiresan v. Narayan,''^ 


Section 277-F of the Indian Companies Act, VII of 1913, 
defines a ‘banking company’ as a company which carries on as its 
principal business the accepting of deposits of money on current 
account or otherwise, subject to withdrawal by cheque, draft or 
order, notwithstanding that it engages in addition in any one 

or more of the 17 forms of business enumerated in that section. 

This is not the definition of a bank or banker though it is of 
considerable importance inasmuch as it outlines the" various 
functions which fall within the province of the business of banking 
and points out that obligation to honour cheques is one of the 
principal functions of a banking company. 

A Notary Public is an officer who takes notes of anything 
concerning the public. Under the Act (Sections 138 and 139) the 
Central Government is authorised to appoint Notaries Public 
and make rules for their guidance. Their function is to protest 
bills, to attest deeds or to make them authentic, to confirm such 
acts or contracts to which j^ai ties ^vant to give an authentic 
form to preserve the deeds and to supply their copies. Under 
the Act the duties of a Notary Public arc limited to acts under 
the Act, x e., to noting and protest, etc., of negotiable instru¬ 
ments only for rules relating to Notaries Public under the Act 
See Appendix IV, ’ 


44a. 43 M. 816; (1878) L. R. 10 Ex. 183. 

44b. 29 A. 773; 33 M. 299; lOI P. R. 1885. 

45. 9 B. 373. 

46. 43 M. 816. 

47. Rangaswami v. Sankaralingam, 43 M. 816. 

48. 1927 M. W. N. 110; 1935 M. 734; 15 C. 242. 
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His acts duly signed are presumed to be true unless the 
contrary is proved in all countries where notarial acts are 
recognized^^« , and his seal is taken judicial notice 

CHAPTER 11. 

Of Notes, Bills and Cheques. 


4 . 


cc 


A " promissory note 




IS an instrument in 




Promissory Writing (not being a bank note or a 


' currency note) containing an uncon¬ 

ditional undertaking, signed by the maker, to pay 
a certain sum of money only to, or to the order of, 
a certain person, or to the bearer of the instrument. 

Illustrations 

A signs instruments in the following terms :— 

^a) “ I promise to pay B or order Rs. 500.” 

(b) “I acknowledge myself to be indebted to B in Rs. 1,000 lobe 
paid on demand, for value received.” 

(c) “Mr. B, I. O. U.* Rs. I,C00.” 

(d) “ I promise to pay B Rs. 500 and all other sums which shall 
be due to him.” 

(e) “I promise to pay B Rs. 500, lirsl deducting thereout any 
money which he may owe me.” 

(0 “ I promise to pay B Rs. 500, seven days after my marriage 
with C.” 

fg) “ I promise to pay B Rs. 500 on D’s death, provided D leaves 
me enough to pay that sum.” 

(h) “i promise to pay B Rs. 500, and to deliver to Iiim my black 
horse on 1st January next.” 

The instruments respectively marked (a) and (b) arc promissory 
notes. The instruments respectively marked (c), (dj, (e), (f), (g) and 
^h) are not promissory notes. 

NOTES. 

Business dealings and transactions are so varied and complex 

48a. 22 G. 491. 

48b. S. 57, Cl. 6, Indian Evidence Act. 

*An I. O. U. is* an abbreviation of the words “ I owe you ”. It is 
merely a memorandum of indebtedness. It is not a negotiable instrument. 
It does not require any stamp. 
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s 

s 

) 


that the instruments evidencing monetary obligations may take 
a variety of forms A person may raise a loan for instance 
from another without any writing passing between them, or may 
pass a receipt, an acknowledgment or a bond or a pronote \vritten 
on a piece of paper and signed or thumb-marked by him. 
Again he may not pass any paper but simply make a note in any 
form on the hahis or account books of the creditor, or may de¬ 
pend on the creditor himself making a note in the form of a 
memorandum or of a book account or any other form evidencing 
that transaction. All these varied and complex forms of evi¬ 
dences of debt do not fall within the category of negotiable 
instruments. In order that an instrument should pass freely 
from hand to hand, it must possess certain essential qualifications 
\rhich make the instrument distinguishable on its very face. The 
nature of a document must be determined by its contents.'**-^ 

In deciding whether a document is a promissory note the 
question is what is the dominant, the substantial effect of the 
instrument. And in the determination of the question, two tests 
are applicable : 


(1) Was it the intention of the parties that the instru¬ 
ment should be a promissory note ? 

(2) Is the document a promissory note in the common 
acceptance of the term by businessmen? 

A mere promise to pay is not sufficient to make tlic docu¬ 
ment a promissory note, if it appears from the context that the 
document was not intended to operate as a promissory note 
The form of the document is immeterial; it may be in the form 
of a letter*"' or in any other form of words. 


An instrument to be a promissory note must fall within the 
four corners ol the definition.-o It must have the foliowdnnr 

(1) It must be In writing: The writihg may be on anv 
paper, on any bahi or book, on parchment or any other substitute 
for paper. It may be in pencil or in ink,' or printing ty^- 


49. 1 M. and W. 533 ; 2 M. and W. 74. 

49a. Tulsi Shah. etc. Tafazzal Hussain Shah, etc ; 1934 L. 93. 

49b. (1888) 20 Q. B. D. 645; 1933 N. ,306; 37 C. 634; 17 B. 684- 

(1869) 19 L.T. 610; 1 7 M. 83; 0 At. 87; 1933 .\. 391; (1888) 27 

b. J. Q. B. 255. 

49r. (1836) 1 M. & W.533. 

49d. (1836) 2 M. & VV. 74. 

50. Jetha Parkha i;. Ram Chandra, 16 B. 689. 

I- Geary Physic, (1826) 5 R. & C. 234. 
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rs. 4 

writing, engraving or lithographing, or in any other mode of 
representing or reproducing words in a visible form so long as 
the words import a clear unconditional promise, to pay a certain 
sum of money to a person whose identity is certain. 

(2) II must contain a promise to pay and the promise must he 
express 7iot merely inferential: There is no promissory note unless 
there is an express promise or^ undertaking to pay even 
though the document is styled as such.'^*^ It is not neces¬ 
sary that the word ‘ promise ’ should be used, but where 
in an instrument a promise to pay can be gathered either from 
express words or by necessary implication, the instrument will 
amount to a promissory note.^ It is not even necessary that 
there should be the indication of an intention to make a note.^ 
Where a person wrote a letter to another that he would be 
liable for payment of principal amount with interest due on 
promissory note executed by his brother to the latter, that he 
would pay the whole amount on demand after certain period 
and that the brother should not be asked for the amount, it was 
held, that the letter did not contain any completed contract 
between the parties, it contained only a request which the plaintiff 
was not bound to accept and the letter could not be regarded 
anything mere than a mere proposal.^ A mere acknowled^gment 

of a debt will not do.^ An unqualified acknowledgment of debt 

may sometimes imply a promise to pay,^ but to constitute a pro¬ 
missory note the promise should not be implied from the mere 
fact of indebtedness evidenced by the note, it must appear from 
the document itself either in express terms or by necessary 
implication.Thus a memorandum : Account of A, B, G, 

8th February, 1901, interest p. m. payable 3rd May^ 
1901, Rs. 500 borrowed from X for a Sugar Factory” was 
held to contain no promise to pay, nor one executed 
on a hundi paper, attested by witnesses, with the words “Have 
taken Rs, 500/- from M. S. Executant will have to pay p my 
Interest for 3 months not to be paid and after that we shall pay 
M. S.”,-'* nor a document purporting to be a promissore 
note but merely reciting the fact that a certain amount is 
due but as the executant was at the time unable to pay the 

2. 1929 L. 591;' 21 W. R. 466. 

2a. 1931 A. 302. 

3. 3 B.L.R. 839; 27 A. 84; 22 B. 986. 

4. 9 M.L.T. 94; 66 M.L.J. 204; 36 M. 370 ; 17 L. 557 (P.G.). 

5. lulsi Shah etc. v. Tafazzal Hussain Shah etc., 1934 L. 93. 

6 1929 L. 591; 21 M. 49; 25 B. 373; 1929 O 529; 23 A. 502. 

7. 31 G. 1047 (P.G.); 1929 L. 591; 25 B. 373; 23 A. 502; 1929 O 529 

7a. 27 A. 84; 22 B. 986. 
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amount, he agreed to pay interest specified therein. 
There is, however, a clear distinction between an acknow¬ 
ledgment as defined in Section i9 of the Limitation Act, and 
promise to pay as mentioned in Section 25 (3) of the Contract Act.** 
A balance in an account witli the words ‘‘balance due” did not 
imply a promise to pay Itut a balance in a mutual account 
struck in favour of one does imply a promise to pay.*^ But an 
acknou lodgment coupled with a promise to pay is a promissory 
note." An account (“sarkhat” “lika” “hath chitta”) may be a 
promissory note, or a mere acknowledgment or neither.But a 
great deal of douljt has been cast on the correctness of some of 
the above rulings by the Privy Council judgment in 17 Lah. 557. 
Their Lordships seem to take the view that even an undertaking 
to pay which has to be inferred from words is not enough, it must 
be express. Their Lordships of the Privy Council have considered 
the definition in this section with reference to Section 13 of 
the Act in connection with a document which was alleged to be 
a promissory note and was in the following form:— 

This receipt is hereby executed by H. and A. residents of 
Hoti for Rs. 47,900/- received from the firm of L for and on be¬ 
half of M of Hoti. This amount to be payable after 2 years. 
Interest at the rate of 5/4/- p. c. p. a. to be charged, dated 1-4-17. 
Stamp has been affixed. 

Sd. II, 

Sd. A. 


and held that even though there may be no words prohibiting 
transfer or indicating an intention that it should not be transfer¬ 
able, it must be admitted that it would be a somewhat unusual 
visitor in the accustomed circles of negotiable papei*. It is 
indeed doubtful whether a document can be styled a promissory 
note which docs not contain an undertaking to pay, not merely 
an undertaking which has to be inferred from the words used. 
It IS plain that an implied promise to pay arising from an acknow¬ 
ledgment of a debt will not suffice. '1 hough the words “I pro- 
mise, 1 undertake,” arc unnecessary, the illustration (b) is 
not a useful general illustration except in the case of a document 
in that particular form of words. Their Lordships preferred to 

thU giound that such a document as 

this IS not and could not be intended to be brought within a defini¬ 
tion iclating to documents which are to be negotiable instruments. 


7c. 1931 A. 302. 

y. 57 G. 394; 49 A. 490; 

9- 8 B. 194 (I’.B.). 

10. 56 I.G. 379. 

11. 21 M. 49; 8 G. 645. 

12. ^27 A. 84; 28 A. 436; 

/ ■ ■ 



33 

16 


G.W.N. 


C. 851; 



21 M. 


49. 


Promissory notes 


[S. 4 


Receipts and agreements generally are not intended to be neeo- 
tiable and serious embarrassment would be caused in commerce if 
the negotiable net were cast too wide. This document plainly is a 
receipt for money containing the terms on which it is to be 

repaid. Being primarily a receipt even if coupled with a promise 

^ Following this decision a 

DB ofS.ndh ml 939 Smdh 281 seems to have gone perhaps a 

bit too far in holding that a document as folllows^— 

Karachi dated 1st To: Bai Kulsambai Allibhoy. 

Written by Alhbhoy Kanmji Mandni\valla Rs. 80,000 - in 
words Rupees Eighty thousand, have been received from you in 
cash, 1 he same shall be paid whenever you demand. 

Signature on one anna Stamp. 

Sd. A.K, Mandniwalla. 

Dated: 1.11.18. 


though in form possessing all the essentials of a promissory 
note was not a negotiable instrument as in fact it was a mere 
acknowledgment in the false name of Bai Kulsambai of the state 
of account between her husband and A.K. Mandniwalla and 
never intended to leave her custody or that of her husband. In 
order that a document should be a promissory note it must be 
such not only in form but it must in addition be intended by the 
parties to be a promissory note, i. e., it must be intended 
to be negotiable and to pass from hand to hand. A request 
for a loan is not a promissory note, but only a proposal 
of a contract.The words ‘to be paid’*-, ‘will be paid 
‘to be paid on demand,’ ‘payable on demand,’ pay or 
cause to be paid,^^*^ “we shall order the borrowed money 
to be refunded”*^ ‘borowed in promise of payment’ pro¬ 
mise to pay Hndul talab'^'^ or wakte zarural'^^ were all held 
to imply a promise to pay.-^ The words ‘ baqi dewane rahe^ 
have been interpreted as equivalent to “balance to be paid” 
“will be paid” or “are payable” and as such containing’a 


13. 1936 P.G. 171 —17 L. 557 (8 C. 645 overruled). 

14. 13 B. 669; 27 M. 1 ; 1924 P. 96; 79 I.G. 420; 36 M. 370. 

15. Maurice v. Lee, 8 M. 362. 

16. 1935 M. 23. 

16a. 54 I. G. 976. 

17. 14 M.L.T. 509; 1923 M.W.N. 1005. 

18. 50 A. 764. 

19. 86 I. G. 482. 

20. 8 C. 645 ; 3 A. 260 ; 64 I. C. 976 ; 86 I.G. 482. 
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promise to pay.'°-^ But not the woids ^ w.^'” \\ h^'nevcr 
pay”,^' or “I liave taken from you Rs. 100 Whenever 

you ask for it I have to pay it together with interest 

Again, where a promissory note contained an expiess p 

mL to pay a debt due on an old and “."le-barred 

pronote, it was not necessary to state that the promise is to pay a 

debt which was already barred, the promise can be connected 

with the l):\ncd debt hy evidence de hors the document.-- 

Bank notes and Cxovcrnment currency notes, thou 2 :h in 

every respect like promissory notes, are expressly excluded Irom 

the definition of promissory notes as they are money rather t han 

merely securities for money, A currency note is a note issued by 

the Government containing a promise by the Government to pay 

the bearer a certain sum of money on demand, A ‘ bank note is 

a promissory note or a bill issued by a bank for the payment o 

money to bearer on demand entitling the bearer to the 

amount without endorsement,- but Government prornissory 

notes issued by the Governor General in Council on behalt 

of the Secretary of State in respect of the loans raised by 

the Government arc within the definition and arc governed by 

the general rules contained in this Act except in so Jar as they aie 

regulated by the Indian Securities Act X, of 1920.-^'* 

(3) The underiaking to pay ?mtst be iwconditioml : Bills which 
are only payable on contingencies arc not negotiable as it docs 
not appear on the face of them whether or not they will ever be 
paid. Certainty is absolutely necessary in the commercial 
world.^^ Where an instrument is conditional it will I'ot become 
negotiable even after the happening of the condition.-' Thus the 
following documents in which the payment is not certain and 
depends on the happening or not happening of some event which 
is itself uncertain are held to be non-negotiable :— 

(a) ‘ I promise to pay B Rs. 5^00 seven days after my 
marriage with C, for it is by no means certain that I 
shall marry C. 


20a. 1938 L. 503 ; 35 P. R. 1903 {V, B.) ; 5 L. 406 ; 1932 L. 470 ; 10 
L. 748 ; Gf. 102 & 119 P. R. 1908; 25 B. 373; 1934 N. 261 
and 115 I.C. 853. 

21. Vaidinatlia GlicUiar v. Tliirumalai Rcddyar, 1934 M. 220 ; 21 M. 

49; 66 M. L. J. 315. 

21a. 1938 A. 619. 

22. 1936 Commercial Law Journal 5. 

22a. 11 Q.. U. n. 81. 

221). 24 B. 65; 12 C. L.J. 470. 

23. Carlo v. Fancoart, 5 T. R. 485. 

2^. Hill 1 -. Halford, 2 B. P. 413. 

*• « ' 
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{b) Rs. 385 is required. Please send it by bearer. The 
amount will be returned with interest at 12 per cent, 
without delay. Heic the undertaking is conditional 
on the amount being sent as requested. 

(c) I promise to pay B Rs. 500 on D's death provided D 
leaves me enough to pay that sum. Here though D’s 
death is certain, it is not certain whether or not he 
will leave enough to pay. 

I promise to pay Rs. 1,000 in two equal half-yearly 
instalments, and provided that if I die before that 
period no payment shall be made. 

A promise to pay “ when able ” or " when convenient or 
“ as soon as I possibly can ’’ or “ unless the Court directs that the 
amount shall be deposited in Court ” is conditional.-^^ 

But the undertaking to pay does not become conditional if 
the amount is made payable at a particular place or after a 
specified time or on the happening of an event which must happen. 
Paragraph 2 of section 5 is to be read with this section as well. It 
explains that a promise is not conditional where the payment of 
the amount of the instrument or of any instalment thereofis ex¬ 
pressed to be payable on the lapse of a certain period after the 
happening of an event which under the ordinary expectations of 
mankind is certain to happen. Thus ‘ I promise to pay Rs. 500 
seven days after the death of B’ is not conditional. So also a 
note payable, within 2 months after His Majesty’s ship A B shall 
be paid olf, was held good, for the paymaster being 
Government it was morally certain that payment will 

be nuide.-^^ A note made payable to B or order maarfal 

or through another peison was not conditional,-’ nor addi¬ 
tion ol the words wakte zarurat nor addition of a 

clause to a joint and several promissory note that no time given 
to or security taken from cither party shall prejudice the 
rights of the holder to proceed against any other party, 
Nor docs a document become non-negotiable where in 
addition to pay the amount there is the agreement to pay 
interest at a specified rale. ‘Should 1 fail to pay the amount on 
the above date, 1 will pay ^interest at 12 per cent, per annum,’ is 
not 2 L con^’iiion defeasance constituting the instrument a bond 
but is of the same nature as an ordinary stipulation for interest 
which may be included in a pronote.-** But whereon failure of 

25. 27 M. I., 16 M. 283; 71 I. C. 368; 1924 P. 96. 

26. 23 B. L. R. 1231 ; 1933 M, 306. 

26a. Andrews v. Franklin Str. 24. 

27. 148 P.R. 1919; 54 1. C. 976. 

27a. 86 I. C. 482. 

27b. (1903) 1 K. B. 538. 

28. 4G. 137. 
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an undertakiiii^ to pay interest annually embodied in the docu¬ 
ment, the payee could sue for any interest that had become due 
lield, thit such a clause was repugnant to the essential character 
of a commercial document negotiable by mere endorsement and 
the document \vas not a pronotc.”*'^ Where apromissoiy note 
was given only as a collateral security against overdrafts and the 
real mutual obligations between the bank and the defendant 
rested on th' current account of the latter and the real liability was 
to the extent of any overdraft, held, that the instrument was not 
a negotiable instrument.^'^ J’he test to see whether a promise is 
unconditional or not is to see whether a certain specified amount 
due on the instrument is payable at all events or not.^=' 
The amount of the note may be made payable at even so 
distant a day. Yet if it be a day that must come, the 
undertaking to pay is unconditional. The Bombay Im¬ 
provement Trust debentures in the form of a promise to pay 
a particular sum to tlie Bank of Bombay or order on 20lh 
August, 1963, with notification interest in the meaniinie at 4 per 
cent, with scries of spaces for the entry of interest payments and 
a column for indorsements on llic back were lield to be pro- 
notes and as such negotiable instruments under section 13 by the 
Privy Council in ‘Julio Mascarcuhas and others v. Mercantile Bank 
o f India, Ltd}^ 

A note will not be invalid by containing other matters such 
as the transaction out of which the obligation arose or that colla¬ 
teral security is given ,ctc., provided there is no agreement (luali- 
ying the promise.^- But a promise to pay provided a certain 
receipt is produced is conditional ''s also a stipulation in a 
promissory note that it shall become • oid if any dispute arises. 

I'hal the liability of a minor j)romisor on a pronotc execut¬ 
ed by his guardian can be fixed on the maker, and liis estate only 
if certain facts arc proved, docs not make the promise conditional 
or contingent. 'I'hc liability should not be made conlingcul on 
some event, but it is not the less unconditional simply because 
when the matter goes to a Court of Law and the defendant 
raises some defence, the plaintifi' has got to establish certain 
facts.^'* 


29. 

30* 

30a. 

31. 

32. 
32a. 

33. 


1923 L. 29. 

1931 L. 758. 

50 B 199. 

1932 P. C. 22. 

17 M. 85; 3 M. 87; 55 M. L. J. (N. U. C.) M. 

1901 Q. B. 277; 1815 Camp. 127. 

1935 M. 447 {E. B.); 1932 M. 890: 1928 M. 407; 1934 M. 595; 



M. 641; 26 M. 330. 


1919 


20 


PROMISSORY NOTES 


[S. 4 

(4) The promissory note must be sigtied by the 7 naker: The 
instrument will not be complete unless signed though the 
whole instrument may be written by the maker himself and 
his name may appear in the body of the instrument The 

signature may be in any part of the instrument,^^ ^ 

thumb-mark, initials or any other mark,^^ it may be in penciP'^a 
or in ink or even in priming^c* or lithograph or stamp if these 
are adopted by the maker.s^ Thumb mark or any other mark is 
sufficient when a person is illiterate, but, when the executant is 
able to write his mark will not be sufficient/^ The Act contains 
no restrictions upon the manner in which the signature may be 

placed upon the instrument and the only requirements of a sig¬ 
nature are that it shall indicate with certainty the identity of the 
person and his intention to be bound by the terms of the agree¬ 
ment. Proof of the mark is usually given by a witness who 
saw the mark placed but in an English case a mark was identified 
by a witness who had frequently seen the executant make her 
mark and so sign instruments and pointed out some peculiarity 
in it. Attestation is not necessary even in the case of a mark 
but an instrument does not lose its character as a note by con- 


34. “ I, A B promise lo pay, etc., etc.,” without any signature at the 

bottom of tlie instrument, the insertion of the name in the 
beginning by the maker himself was held to be not sufficient 
signature. Sanderson r, Jackson, 2 B. & P. 238, 3 Lev. ] George 
V. Surrey, Mood and M 516. But see Taylor y. Dobbins (1720 
1 Stra G09 and 839). The author has not been able to come acro.ss 
any Indian authority on ilic point under lliis Act, but authorities 
explaining tiie words “signed” in section 19 of the Indian 
Limitation Act though go so far as to lay down that it is sufficient if 
the name of the executant is introduced in the document to prove 
authentication, that is to say to show the person to whom it is 
addressed that it lias been made by a third person who purports to 
be bound by the document.. In this view a letter headed “ written 
by B to S” concluding portion of whicli was written by B in his 
own handwriting and a hathcliitta which bore on the head of it 
the name and signature of the debtor and concluded with the words 
Likhtan Khud ” (writer self) were held to be sufficiently 
singned (1 A. 683; 9 C. W. N. 83 ; 31 C. 1013; 60 I. C. 746). 

35. (1931) 2 K. B. 188; 60 I. C. 746. 

36. 8 A. 94; 32 G. 550. 

36a. (1814) 2 M. & S 286. 

36b. Ibid. 

36c. (1868) 3 Ch. 651. 

37. 25 G. 911 ; Gf. Indian Securities Act, S. 9. 

38. 32 C. 550. 
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taming attestations.^^ Signature must be proved if not ad- 
mittcd/'^ A man may sign a promissory note himseli or may 
do so by getting some one else to write his name for him. 

The most essential feature in a hill of exchange is the signa¬ 
ture of the drawer on the face of the bill, in the absence of a 
drawer’s signature an acceptance is inoperative; nor can the 
instrument be treated as a promissory note of the acceptor. “ 
This principle is, however, not applicable to hundis.^^^ 

(5) The maker or the person signing must be a certain person. 
He must be definite. The note itself must show clearly who 
is the person or are the persons engaging himself or themselves 
to pay.^^ Where a person signs it in an assumed name he is 
liable as a maker."* Where the promisors are more than one 
they may bind themselves jointly or Jointly and severally but 
not in the alternative.*^ An instrument signed “ A or else B ” 
is, however, good against A. B being liable only in 

dkault by A.>-»^ It is only the person signing w’ho is 
liable as a maker. Thus a pronote signed by one partner 
only even though headed by the name of the firm was held to 
bind only the person signing and not the other partners,*^ 
though a signature of a firm is regarded as the signature of all 
the partners (Bills of Exchange Act, S. 23). But where a 
note purporting to be signed by a number of persons is signed 
only by one or some of them it will not be valid even against 
those sigining.'" But where a note runs “ I promise to pay ” 
and is signed by two or more persons it is deemed to 
be their joint and several note.*^ 'Ehrec persons signing 
a note for money lent to one of them only are liable 
as joint promisors.A certain number of persons may 
execute on behalf of a community consisting of a definite number 
of meinl)crs i eiidcring all of them liable and capable of being sued 


39. 8 M. 87; 17 A. 211. 

40. 19 C. W. N. 611; 10 U. 71. 

41. 40 M. 1071; 40 M. 550; 1 A. 683; 9 R. 32. 

42. Itylcs on Bills, page 2; Me Call Taylor, (1863) 34 L. J. 368. 
42a. Suraj Mai Har Parkash r. Bank of Bigbar, 60 I. C. 746. 

43. 27 M. L. J.631 ; 29 G. 461; Mason v. Lock, (1929) 14 Q.. L. J.69. 

44. 15N. L. j. 5. 

45. 27 M. L. J. 631, (Signature in the name of the family deity). 

45a. (1821) 4 B. & Al(). 679. 

46. Ferris v. Bond, 4 B. & Aid. 679. 




47. 1928 L. 722. 

48. 26 M. L. J. 257; 39 M. 597; 25 M. 389; 

Exchange Act, S. 85 (2). 

48a. 45 G. 747; 30 R.L.R. 709; 38 M. 680. 


16 M. L. T. 183. Bills of 
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through the representatives only under O. 1, r. 8, Civil 
Procedure Code.^'* 

(6) The promise must be to pay a certain sum and the sum pay¬ 
able must be a certain and definite amount not capable of 
contingent additions or subtractions. One of the most essential 
characteristics of a promissory note is certainty—both as regards 
the amount payable and as regards the person by whom and to 
whom the payment is to be made.*-'’^ It is necessary, for uncer¬ 
tainty in such matters ^vould tend to restrict credit and to hamper 
commerce. The following would be bad as notes by reason 
of the uncertainty of the amount promised or directed to be 
paid :— 

Where a person himself wrote a promissory note as 
follows : — 

(0 I promise to pay B Rs, 500 and all other sums which 
shall be due.* 

(ii) I promise to pav B jOlSO and all fines according to 
rules.- 

{Hi) I promise to pay B Rs. 500 first deducting thereout any 
money which he may owe me.^ 

(iv) I promise to pay B Rs. 10 on or before the 15th 
October, 1911, and a similar sum monthly every suc¬ 
ceeding month. 

(f) I promise to pay Rs. 1,000 within three years with 
interest at Re. 0-8-0 per cent, per mensem but interest 
shall be paid annually and payee may recover the 
interest for any year by separate suit.^ 

{vi) I acknowledge myself to be indebted to you for 
Rs. 500 and shall pay interest on the amount at 12 per 
cent, per annum. (Here there is no promise to pay 
the sum of money itself, there is a promise to pay 
interest only).^ It is an acknowledgment of debt 
coupled with a promise to pay interest. 

49. 34 L. W. 919; 44 M.LJ. 240. 

49a. Mach y. Exend, (1792) 1 Peake 177. 

50. 1931 C. 387. 

1. 2 Stark 375. 

2. 4;M. and VV. 162. 

3. 5 A. 562; (1820) 4 Moore C. P. 471. 

4. Joti Prasad y, Brij Raj, 1923 L. 29 ; 18 Bom. L. 

contrary view in 7 P. 41. 

5. 1924 L. 684 ; 78 I. C. 163 ; 1931 A. 302. 
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{I’ii) I promise to pay Rs. 500 with interest at Re. 0-7-0 per 
cent, per mensem within t\vo years, interest at 
Re.0-8-0 per cent, per mensem/' 

But paragraph 3 to section 5 makes it clear that the sum does 
not become indefinite merely because— 

(a) there is a promise to pay compound interest.'*" 

(b) there is a promise to pay the amount with interest at 
a specified rate^ ; or 

(c) the amount is to be paid at an indicated rate of 
exchange; (S. 5 /wsl) or 

(d) the amount is payable by instalments ^ even with a 
provision that, on default being made in payment 
of an instalment the whole shall become due. Thus 
a promise to pay on demand a sum certain with 10 
per cent, interest with quarterly rests is for a sum 
certain.'^ In a note payable by instalments not only 
the amount of each instalment but the particular 
time of payment of each instalment must be 
slated, otherwise it will not be a note.*“ It has 
been held in some cases that a note in which in¬ 
terest is made payable annually is not a good note 
as such a condition is repugnant to the essential 
character of a commercial instrument negotiable 
by indorsement,'* but this view docs not seem to be 
sound as the amount of such a note is not uncer¬ 
tain. 

(e) no definite sum is mentioned in the instrument but 
a definite sum can be made out from the words 
used, e. ^., so many maunds at so many rupees 
per maund.'- 

(7) The amount payable should be in money and money only. 


6. Abdulla v. Mela Ram, R. S. .\. 21 of 1939, Lahore High Court. 
6a. 7 P.41. 

7. 4 B. L. R, 912; 3 A. 260 (F. B.); 9 A. 351. 

‘8. 1935 A. 410. 

^ 9. Laxmi Nath y. B mares Bank. 7 P. 41, 1929 P. 136. 

10. MolTatI-dwards, (1841) Car. and M. 16; 5 A. 562. 

11. Jolt Prasliad v. Baj Raj, 5 L. L. J. 148; Parlap Chand 
Parshotam Das, 18 B. L. R. 124. 

^12.^-8 A. 260 (F. B.); 1 Bur. L. J. 172, 
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Thus an agreement to pay money and grain,'" or to pay 
in East India Bonds “ or to deliver 100 tons of iron, or to pay 
Rs, 100 and to deliver up a wharf to the payee is not a promise- 
sory note.'= A promise to deliver paddy either in the alternative 
or in addition to money does not constitute a promissory note 
But a note is not invalid merely because it contains also a pledge 
of collateral security with authority to sill or dispose it of'" 
Even an oral agreement to pay in form of transfer of land 
instead of in money cannot be proved.*^ 

(8) The person lo ivhom (he promise /v inode or ihe payee 
should also be a certain : Where there is no mention in a 
document of the person to \vhom the money is payable it is 
not a negotiable instrument.A promissory note must 
contain a promise to r-pay to some person or persons or to 
their order or to the bearer of the note.^'' A note may be 
made payable to A or or to executors or administrators 
of AB deceased.2- The note may be payable (1) to a particular 
individual or to individuals, 2 ^ or (2j to a particular individual 
or his order, or (3) to the order of a particular individual 
or (4) generally to the bearer. Where a bill is not payable to 
bearer the payee must be named therein or otherwise indicated 
with certainty.It is not because a document is not payable to 
order or bearer that it is excluded from the definition of a 
promissory note. Even a document which contains simply 
a promise to pay a certain sum to a specified person is a 
promissory note. 2 ^ The payee should be certain on the face of 

13. 4M. 296 (F. B.) 

14. 6 T. R. 139. 

15. 4 M. 296 (F. B.) ; 2 Stark 375. 

16. Muthu i;. Muthan, 4 M. 296 (F. B.) ; Abhai Raj i-. Data Din, 73 

I. C. 465. 

17. S. 83, Bills of Exchange Act ; (1846) 9 Q. B. 312. 

18. 1934 R. 228. 

19. 1925 S. 9; 1928 S. 165 ; 3 B. L. R. 699; 23 A. W. N. 174; 1929 
S. 164. 

20. 49J3M. 306. 

21. 39M. L.J. 273. 

22. (1878) 1 Car. and K. 679. 

23. 1929 N. 274. Such notes were- not negotiable under Indian Law, ^ 
but by Act VIII of 1919. they were made negotiable unless they 

contain words expressly prohibiting negotiability. 

24. Byles on Bills, p. 81. 

25. 1929 N. 274, 118 I. C. 673. 
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the instrument and at the time of execution.^^ Thus a 
promissory note payable to Abdullah, etc., sons of Mahandi is 
not bad for uncertainty but one payable to the members of a 
firm for the time being is bad; the members at the time of 
payment may be dilTerent,^'- so also a note payable to the 
Secretary for the time being of a club-'.r, but one 
payable to the now Secretary is a good note.-'- His 
identity should not be left to be ascertained later, or by 
reference to other documents or evidence.^' A hundi payable 
to a Shah after making usual inquiries in accordance with the 
usage of the market is not a bill of exchange as it is payable 
neither to a named person nor to the bearer, " nor an instrument 
payable to A. B., their successors and assigns or their order, 
nor to pay A or to deposit in Court as Court is not a certain 

person.-®’* 

He may even be a fictitious person.-®^ A cheque or bill so 
drawn may be treated as payable to bearer.'^®'’ He may be the 
maker himself. " A bill drawn, ‘Pay—order’ was held to be a 
good order bill and equivalent “to pay to my order.”-« But a 
cheque with a direction to pay cash or order was held to be not a 
cheque at all as cash was not a payee. There is no warrant for 
reading into the words *‘Pay cash or order” something like “Pay 
cash to a person” or “Pay cash to me or my order.But a note 
by the maker to himself is not a note unless it is indorsed by the 
maker.^^ But to indicate a payee with certainty it is not neces¬ 
sary to mention his name. An instrument payable to the 
secretary of a club, or a manager of a bank, or the principal 
of a college*’; or trustee of a named temple®'*' or officer 
of a Samasthanam"'* is regarded as payable to a certain 

26. 8 B. L. R. 644. 

26a. Abdullah ij. Mela Rani, S. R. A. 21 of 1939 Lahore High Court; 

4 LG. 293 (F.B.) 

26b. 3 E. & B. 832. 

26c. (1853) 3 E. & B. 363. 

27. 4 I. C. 293 E. B., 44 M. L. J. 240. 

28. 11 Q.. B. 19 ; Mangal Sen Jai Dev Parshad i*. Ganesh Lai and 
others, 1936 Com. L. J. 31 = 1936 A. L. J, 246. 

28a. 52 B. 810 ; 1928 B. 436. 

28b. 64 M. L.J. 204. 

28c. Bills ol Exchange Act, 7 (3), 

^ 28d. Ibid. 

29. 69 L. 1'. Rep. 332; Chamberlain y. Young, (1893) 2 Q.. B. 206. 

29a. Ins. Coip. Ltd., N. Pro. Bank Ltd., 1936 Com. L.J. 45 N. & S. 

30. S. 83, Bills of Ijxchange Act, 

31. 5 P. L.J. 536; Damodai r. Benares Bank, 58 I. C. 265. 

31a. 41 M. 353. 

59 M. L.J. 518. 
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person. It rnay be made payable in favour of a judicial 
person like a mutt, a temple, or a Thakardawara.^- When an 
individual is mentioned, a mistake in his name is of no impor¬ 
tance if it be sufficiently clear who was intended.Where the 
promisor and promisee are clearly indicated in the opening 
portion of the document and the document does not say ‘‘paying 
to you” it was a good promissory note for the reference to the 
payee need not be found in the words of the promise.^* It is not 
necessary that the payee should be the person who has actually 
paid the consideration.^^ Even where a dead person’s name is 
entered as payee in ignorance of his death, the instrument is not 
in operation, but may be enforced by the legal representatives of 
such person.®" The payee’s name may be left blank to be filled up 
later.^^ A promise to pay money to a third party on behalf of 
the payee but on the third party’s order cannot be treated as the 
same thing as or equivalent to payment to the payee or his 
order.^^ A promise to pay to Ship Fortune or bearer is not a 
promise to pay to a person at all.®»®^ So also a promissory note 
in favour of Moti Lai, Secretary of the Chauri Digamber Jain 

Boarding Karcunja, having no judicial status under Registration 
of Societies Act is void ; that institute can not sue on such note."^ 
But an instrument may be made payable to the Vaish community 
of Mogarala. 

A cheque payable to “ A B per X,” indicating that payment 
is to be made to A B only through X is good.^^'* A 
practice has grown among the Nattukouttai Chetties of Madras 
of depositing moneys for the benefit of the ladies of the family in 
banks and drawing cheques against such deposits to be paid to 
them through what they call the “ Maral ” of some male 
member. The Maraldar In such cases is in the position of a 
trustee. 

'I'he name of the payee may be mentioned in any part of 
the document. It may be in the opening part of the document 
and not necessarily annexed to the words connoting the under- 

32. Thakardawara v. Ishai elc., 1928 L. 375=9 L. 588. 

33. 42 G. 293 (F. B.) ; Willis v. Barnett, 2 Stark 29, 33 C. L. J. 132. 

34. 1935 M. 23. 

35. 1932 N. 33. 

36. 5 B. & Aid. 204. 

37. 2 C.& P. 368. 

* 38. A. L. R. 1933 M. 70. 

38a. Grant r/. Banghav, 3 Bur. 1516. 

39. 1934 N. 207. 

39a. 34 L. W. 919, 44 M. L. J. 240. 

39b. (1932) 1 K. B. 544. 
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taking or order to pay.But where a khata in the 

form of an acxomit stated contained an unconditional under¬ 
taking to pay but the name of the payee was not apparent on its 
face, Iield, it was not a promissory note.^'^'^ 

An instrument may made payable to two or more payees 
in the alternative under Section 13 (2) as well as under the 
English Bills of Exchange Act though it could not be done under 

the Common Law.’’'' 

Notes, bills and hundis must be written in precise and clear 
language. ' There must be no reasonable possibility of ambiguity 
in the construction of a negotiable security which is meant to 
pass from hand to hand ; its meaning should be instantly recog¬ 
nizable and not after an elaborate analysis in three Courts.'^f 

fOj A bank note or a currency note is not a promissory note 

ivithin the meaning of this section : Bank notes and currency 

notes though strictly promissory notes are excluded from the 
definition, for the reason that they are treated as money and not 
merely securities for money and entitle the holder to payment 
without any endorsement. They are equivalent to money and 
cashing of them docs not amount to sii\c*° The issue of bank 
notes is now prohibited by the Reserve Bank of India Act. I'heir 
supply and issue are governed by Sections 22 to 31 of the said 
Act. But a War bond is a promissory notc.^‘ 

(10) Other matters of form Vikc number, place, date, attesta¬ 
tion,^*" etc., are usually found given in notes but they are 
not essential in law. 'I’he number of a bank note is not 
an operative part of the instrument.^- Nor is the place Of execu¬ 
tion essential for its validity. The place is important for 
determining the forum only/^ But part of the cause of action 
arises where it’ is delivered or where it is to be paid/^ Indorse¬ 
ment forms a part of the cause of action in a suit by an indorsee 
and he can sue all parties at the place of indorsement.^*" 

39c. 1935 M. 23. 

39(J. 11 Bom. L. R. 644 ; 3 Bum. L. K. 699. 

39c. 39 M. L. J. 273. 

39f. 1936 N, 252. 

40. Emperor i;. jaggessur, 3 C. 379 ; 33 M. 196. 

40a. 1928 R. C. II. 

41. 1933 M. 376. 

41a. 1939 O. 107. 

42. 1928 A. C. 181=55 M. L. J. 627 (P. C.) 

43. 28 M, 19. 

44. 9 C. 135 ; 31 M. 223. 

44a. 1928 S. 86 ; 1933 L. 940 ; 22 C. 451 ; 1926 S. 31 ; 31 M. L. J. 

816 ;47 M. 40, 1924 M. 464. 
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Parties may give on the instrument another place as 
the place of making than the place where an instru¬ 
ment is actually made/^ The words on ‘demand’ are 
usually inserted, though they are not necessary. They 
do not import a condition that a demand ought to be made 
before payment can be enforced.'’*^ The date of the pronote is 
also not material unless the amount is made payable at a certain 
time after date. But even in such a case the fact that the date 
does not appear on the instrument does not invalidate it and the 
date of execution can be independently proved.'*’ Nor are the 
parties precluded from antedating or post-dating an instrument.’^ 
Post-dating of a pronote or bill to evade stamp is punishable 
under the Stamp Act, but there is nothing to prevent the post¬ 
dating of a cheque. Though most of the pronotes contain a 
recital as to receipt of consideration also, but it is not necessary. 
A stamp is, however, necessary on every pronote under the Indian 
Stamp Act.* And it is for plaintiff to show that the document 
is properly stamped.'‘^ For rates of of duty, see Appendix II. 
Care should be taken to cancel every stamp affixed on the instru¬ 
ment at the time of execution. It has been held in some recent 
cases that where in a promissory note only 3 out of the 4 stamps 
are cancelled and one is not cancelled, the document was not 
admissible in evidence.^® Nor can a stamp be said to be properly 


^5. 28M. 19. 

‘16. 4 G. 283 ; 20 M. 245 ; 8 M. L. J. 167 ; 16 M. L.,J. 36-1. 

47. 25 L. J. C. P. 91. 

48. Passmore v. North, 13 East 517 ; 34 I. C. 617 ; 1926 M.W.N. 728. 

* The stamps should be revenue rather than postage stamps though 
pronotes bearing even postage statnps executed between the 30th of 
September, 1923, and the 5th of January, 1925, were validated by the 
Promissory Notes Stamp Act of 1926. Prom 1st of April 1934 separate 
stamps for postage and revenue purposes were issued by the Government and 
it has been provided by the amended Rules under the Indian Stamp Act 
that the adhesive stamps used to denote duty shall be the requisite number 
of stamps (i) bearing the word “Four Annas’* or “ Two Annas ” or 
“One Anna” or “ Half .‘\nna *’ and G) in the case of instruments 
executed elsewhere than in Burma bearing the words “ India-revenue ” 
or when the instrument has been executed in Bihar and Orissa the words 
“ Revenue B. and O.” Govt, of India Notification, dated 3-3-34. 

49. 1934 R. 364. 

50. Chagan Shah v. Atta Ullah, 1933 L. 148 ; 1929 R. 270 ; 1920 L. 374; 
1934 L. 716. 
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cancelled when it is possible to use the stamp a second time 
inspite of the one line that is drawn across it.* If an instrument 
was duly stamped at the time of execution it is not rendered 
inadmissible if at the time it is tendered in evidence, it is no 
longer duly stamped by reason of the loss or removal 
stamp. An unstamped promissory note is not admissible 
even for a collateral purpose^, nor can a decree be passed on a 
pronote which is inadmissible for want of cancellation of stamp 
even if the defendant admits liability^'* 

Stamp duty on cheques had been abolished in India in order 
to encourage their use and circulation. In 1933, it was proposed 
that it should be re-imposed and all cheques should bear one 
anna stamp but the proposal was not accepted^ No special 
form is prescribed. Only the above essential must be present. 
A note may be in the form of a letter or any other form. The 
words used must import a clear undertaking to pay.* The 
typical form of a pronote is : — 


Rs. 1,000 

On demand I promise 
one thousand rup^jes with 
until payment. 


Lahorey 1j/, Januaryy 1930. 

to pay to Mr. Ram Lai or order 
interest at 6 per cent, per annum 


(Sd.) S 


Stamp 
HAM LAjL. 


Bill of exchange. 


5. A “ bill of exchange” is an instrument in 

writing containing an unconditional 
order, signed by the maker, directing 
a certain person to pay a certain sum of money only 
to, or to the order of, a certain person or to the 
bearer of the instrument. 


A promise or order to pay is not “conditional”, 
within the meaning of this section and section 4, 
by reason of the time for payment of the amount or 


1. 1920 L. 374 ; 1934 L. 716. 

2. 1938 M. 75, overruling 1930 M. 485 and 1933 M. 251. 

2a. 1939 L. 31. 

3. Indian Finance Bill or Budget for 1933-34, 

4. Wheatley v, Williams, (1836t I i\I. & W. 533 ; 36 M. 370. 
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any instalment thereof being expressed to be on the 
lapse of a certain period after the occurrence of a 
specified event which, according to the ordinary 
expectation of mankind, is certain to happen, 
although the time of its happening may be uncertain. 

The sum payable may be “ certain ” within the 
meaning of this section and section 4, although it 
includes future interest or is payable at an indicated 
rate of exchange, or is according to the course of 
exchange, and although the instrument provides 
that, on default of payment of an instalment, the 
balance unpaid shall become due. 

The person to whom it is clear that the direction 
is given, or that payment is to be made, may be a 
certain person,” within the meaning of this section 
and section 4, although he is misnamed or designat¬ 
ed by description only, 

NOTES. 

The definition of a bill of exchange is very similar to that 
of a pronote. The fundamental requirements and ingredients 
are the same. It differs in the following particulars ; — 

(i) In a bill we have three parties, (a) the drawer or the 
person who makes the order, (b) drawee or he to whom it is ad¬ 
dressed and if he accepts it, the acceptor, and (c) he in whose 
favour it is drawn, the payee; while in a promissory note we have 
only two persons—promisor and payee, but no drawee. A pro¬ 
missory note cannot be made payable to the maker himself, such 
a note is a nullity, the reason being that the same person is both 
the promisor and the promisee. In a bill of exchange, however, 
it is not necessary that three separate persons should answer to 
the description of drawer, drawee and payee.^ One person may 
become drawer and payee or drawee and payee, or drawer and 
drawee. Where drawer and drawee of an instrument are the 
same person the instrument is still a bill of exchange.*^ What is 
required by the section is that the three parties must be pointed 
out in the bill with certainty. Although a promissory note in 
Its original shape bears no resemblance to a bill yet when it is 
endorsed it is exactly similar to one, for then it is an order by the 
indorser of the note upon the maker to pay the endorsee. The 
indorser is, as it were, the drawer, the maker, the acceptor, and 



5. 15 B. 267. 

6. 1930 P.239. 
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the indorsee, tlie payee. This resemblance should be m 

mind for it will help the reader to apply the decisions concerning 

hills to notes and vice versa, 

(ii) In a bill there is an unconditional oriier to pay, "'hile 
in a promis,sory note there is an unconditional pronme. A bill 
must at least imply that the drawer has a right to call upon the 
drawee to pay. If the words used are such as to convey that 
the communication contained in the document was intended to 

be a mere inquirv as to whether the drawee should be willing to 

give the drawer credit to the amount specilied or if it amounts 
to a mere supplication it cannot be called an order. An order 
must be in its nature imperative though howsoever politely 

worded.^ 

Illusfralions, 


{a) “ I shall be highly obliged if you make it convenient to pay 

Rs. 500 to A is not an order but a mere request^ 

{b) “Mr. Little, please to let the bearer have seven pounds and place 
it to iny account and you will oblige.’* Phis was held to be a 
mere supplication.'* 

(c) “Mr. A will oblige Mr. C by paying to the order of P” is a 

4 

good bill. 

(d) “Please pay Rs. 500 to the order of A" is a good bill.t** 

{e) An order by District Board Kngineer on Government 'I'rcasury 
for payment to order of .\—is a good bill.D 
(f) Please pay the amount directed by the order of the Vice- 
Chancellor dated the 29th July last to our order—is not a good 
bill for the order being, in pursuance of the Vice*Chanccllor*s 
order was not itself capable of compelling payment. 

I'hc principles determining whether the order is conditional 
or unconditional are the same as discussed in dealing with the 
pronote.* A cotingent bill is void as such although it may be 


7. Run* i'. Webb, (1794) I Esp. 129. 

8. 23 B. L. R. 1213. 

9. 9 C. B. 574. 

10. 17 B. 684. 

11. 43 M. 816. 


12, Russal V. Powell, (1845) 14 M. and W. 418. 
wRcfercncc may be maile to the following cases : 


(1794) 5 T.R. 482; (1809) 2 Camp. 205; 0810^2 Camp. 417; t!693) 
4 Mod. 242; 23 B.L.R. 1231; (1900) 1 (J). B. 270; (1915) 1 K.B. 42. 
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used as evidence of an agreement if properly stamped.^-" 
Any direction addressed to the drawee which makes the 
payment of money conditional on say, the signing of a 
particular receipt, or the money being realized, or the 
arrival of a ship or provided the terms of a letter are com¬ 
plied which renders the instrument void.i=^^ But if the 
direction is not addressed to the drawee the bill is valid d-*‘ 
Where, however, the direction to the drawee comprised the words 
“ to be retained” written on the face of the cheque the order was 
not conditional.One point, however, requires a special 
mention in this case. A bill payable out of a particular 
fund is conditional and invalid because it is not certain whether 
the fund will be in existence or prove sufficient when the bill 
becomes payable.But an unqualified order to pay coupled 
with an indication of the fund out of which the drawee is to 
reimburse himself or of a particular account to be debited with 
the amount is not conditional. Thus an order to pay ‘ out of 
the sale proceeds of a particular piece of land’ or ‘out of money 
due from A as soon as he pays it’ is invalid, but an ‘order to 
pay against cotton per Victory’ or ‘to pay Rs. 500 to G and to 
debit it to account No. AC-64’ constitutes a valid bill.^* 

Further under custom of Indian merchants a Jokhmi hundi 
implies a condition that the money shall be payable only in the 
event of the arrival of the goods against which the hundi is 
drawn.Here is an example of such a hundi :— 

“There is welfare. To the feet of the worshipful Bhai of 
five-fold dignity, Liladhar-Govindji, at the seaport town of 
Bombay, a great and good place. From Navanagar written l^y 
Bhai Liladhar-Govindji, whose protestrations do you be good 
enough to read. To wit: we have received here from (Thakar) 
Jadowji-Gopalji Rs. 40,000 (forty thousand) in full, which are 
received. In respect thereof this Jokhmi hundi is drawn against 
goods on board ‘Ganga Hariparsad, Nakhwa Bhoja,’ owner 
Thakar Dayalji Morarji, being 29 (twenty-nine) bags of sheep’s 
wool shipped from the seaport town of Tunis, against which 
this Jokhmi hundi is drawn after the said vessel shall have 

12a. (1824) 2 Bing. 185; (1794) 5 T. R. 582: -1809) 2 Carr.p, 205: 3 

M. I. A. II; (1878) 3 Q,. B. D. 686. 

12b. (1824) 2 Bing. 185; (1851) 16 Q. B. 333. 

12c. (1905) 93 L. T. 553. 

12cl. (1915) I. K. B. 42. 

13. 3 Wills. 207 ; 5 T. R. 482 ; 27 W. R. 301 ; 4 M. and Cr. 690. 

14. 2 Stra. 762 ; 7 T. R. 733 ; {1918) 2 K. B. 623 ; 33 Ch. D. 612. 

15. 4 B. 333. 
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arrived in a safe, soumi and secure manner. After the time 
of 4 (four) days thereafter do you he good enough to pay the 
money to one named Shall looking to his means, station and 
place. The token is that ue shall write about it in the letter 
of advice. The 14th day of Magsar Vud of Sambat 1935 
(22 December, 1878). The handwriting of Damodar, the son 
of the living Inderji whose protestrations do you be good enough 
to read.” 


(On the back) 

“Do you be good enough to pay the double of the half 
Rs. 20,000 (twenty thousand) in all Rs. 40,000 (forty thousand) 
do you be good enough to pay according to usage of Jokhmi 
hundi.” 


A bill of exchange is also called a draft, 
may include a hundi, but a hundi does 
of exchange.*^ 


A bill of exchange 
not include a bill 


.1 Shah-Jog hundi is not a bill of exchange, because (i) it 
does not direct that money should be paid to the bearer, (h) 
does not direct payment to be made to a named person. The 
direction given is that payment is to be made to a Shah. Before 
the drawee makes payment he has to satisfy himself that the 
person demanding payment is a Shah. If the drawee without 
making due enquiries makes payment to a person alleging himself 
to be a Shah but w'ho subsequently is not proved to be a Shah then 
the draw'cr will not be liable to the drawee.*^ Yet such a hundi 
is a negotiable instrument not under the amended definition of 
the phrase in Section 13, Clause 2 as held in 43 M. L. J. 480, 
but by custom and independently of the provisions of the Act.'* 


l ORMS OF BILLS OF EXCHANGE. 


A. Inland Bills. 


To 


Lahorey \st Septembery 1930. 

Rs. 5,000. 

Sixty days after dale pay to Girdhari Lai, or order, the 
sum of five thousand lupecs for value received. 


Shiv Dass. 


16. 

17. 

18. 


51 I. C. 88. 


33 I. C. 247; 33 I. C. 250; 1936 A. 396. 

1936 A. 396; 58 1. C. 982; 50 B. 765; 1932 L. 
A. W. i\. 3 (8). 


312; (1884) 


T 
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To 


D. G. Khanna & Go. 
Hall Bazar, 

Amritsar. 


Ferozepur, \ si August, 1930. 


Rs. 1,500. 


j Three months after date pay to bearer the sum of rupees 
If one thousand and five hundred. 

Kishori Lai. 


I To 


Arjan Das, Kishore Chand, 

Moga Mandi. 


(II - 

11« 

foK Lahore, \^th August^ \^Z0. 

i>< Rs. 4,000. 

lOlf' 

Thirty days after date pay to D. P. Rai or bearer the sum 
jjjpf four thousand rupees for value received. 

Raja Ram. 

18'' I'ilak Hosiery Factory, 

,c(' 


Papar Mandi, 


Lahore 


Rs. 3,001). 


Amritsar, Li October, 1929. 


tbt One month after date pay to my order the sum of three 
lioiHand rupees. 


ro 


Jugal Kishore. 


0 


Messrs. Rattan Chand Bhiwani Das, 

Katra Hari Singh, 
Amritsar, 

35 
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Lahore^ 1^^ September^ 1930. 


Rs. 1,000. 


On demand pay to Raja Bios, 
thousand rupees, for value received. 


oi order the sum of one 


Hardit Singh. 


io 


S. Hardit Singh (Jiani, 

Dayal Buildings, 

I'hc Mall, 

Lahore. . 

Note. —No. 5 can l)e tixMlcd both as a bill as well as a pro 
inissorv note at the option of the holder. 


B. Forms of Foreign Bills. 

London^ \st Jamtaryy 1932. 

Sixty days after sight of this First of Exchange (second and 
third of the same tenor and date unpaid) pay to the order of 
Messrs. Whiteaway Laidlaw and Company, Bombay, the sum of 
Rupees Ten Thousand only. Value received. 

Rs. 10,000. 


(vSd.) Whiteaway Laidlaw and Company. 


To 

Messrs, lamsetjee iS: Co., 

Bombav. 

The second would read as — 

\s( 'J(inuan\ 1932. 


Sixty days after sight of this Second of Exchange (first and 
third of the same tenor and date unpaid) pay to the order of 
Messrs. Whiteaway Laidlaw tV Co., Bombay, the sum of Rupees 
Ten Thousand only. 


iSd.) Whiteaway Laidlaw Go, 


Value received. 

Rs, 10,000. 
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> 


To 


Messrs, Jamsetjee & Go., 

Bombay. 

{For Forms of Hundis see. Appendix /). 

6. A “cheque” is a bill of exchange drawn on 

a specified banker and not expressed 
to be payable otherwise than on de¬ 
mand. 


‘‘Cheque.” 


NOTES. 


The cheque is a bill of exchange with two additional quali¬ 
fications : — 

(f) It is always drawn on a spec’fied banker. A Govern¬ 
ment Treasury is not a bank as it does not utilise money for 
purposes of profit.^^ But a cheque may be drawn by a bank 
on itself or by one branch on another.^*^ 

(a) It is always payable on demand without any days of 
grace and not otherwise.^' Sometimes a cheque is postdated so 
that it may be paid on a future date named, though it may be 
negotiated beforehand." In point of law it makes no difference 
between the parties whether a cheque is antedated or postdated, 
it is still payable on presentment at any time after the date, but 
to antedate a cheque in order to defraud a third party is of 
course a forgery. It is doubtful whether a bank can refuse to pay 
a cheque which is not dated at all but it is not unreasonable for 
it to do so. The obligations created by a cheque are similar to 
those of a bill of exchange except in that^^— 

{a) It is supposed to be dra\vn on funds in the hands of 
a banker. A cheque is a mere order to pay, which 
the bank may or may not honour. It is not by any 
means an assignment of the drawer’s funds in the 
bank.^^ The bank is not bound and cannot be 
compelled to do so by the payee; its refusal if wrongful 
exposes it to an action at the instance of the drawer 
but not at the instance of the payee.On the other 


19. 43 M. 816. 

20. Ross V. London County Westminster & Ports Bank Ltd; (1919) 1 K. B. 

678. 

21. 50 A. 309. 

22. 1934 A. 695; (1890) 6 T. L. R. 410. 

23. 9 Moor P. C. 46. 

24. 19 Eq. 74. 

25. L. R. 19 Eq., p. 76. 
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hand, if it pays by mistake having no assets of the 
drawer in its hands, it cannot recover the amount 
from the payee, because the mistake is not as between 
the payer and the payee (Section 72 Indian Contract 
Act). \Vhere a banker has paid a checjue there is no 
presumption that he has advanced the amount, 
though there is a presumption that it has been paid 
out of funds in the hands of the banker." ' 

(h) It requires no acceptance. 

(r) The drawer of a cheque is not discharged by failure 
of the holder to present it in due time unless the 
drawer has sustained damage by the delay.-'*'^ 

(d) When a cheque is not met, notice of dishonour is 
not necessary as in the case of bills. Want of assets 
in the hands of the banker is sullicient notice. 

[e) A cheque is a revocable mandate atid tlie authority 
may be revoked by countermand of payment and is 
determined by notice of the customer's death or 
bankruptev.’ 

(/) A cheque may he crossed. 

Use of Cheque Forms. 

Usually cheques are written on printed forms supplied by 
banks to their depositors. This piacticc is very Iiealthy for it 
prev'cnts forgery. In England most banks honour cheques even 
when they arc not drawn on such forms. In India though some 

banks follow the Englisii piacticc yet gencrallv banks refuse to 
pay the amount of such instruments. Such refusal is not justi¬ 
fied by law unless a bank has prcviouslv co\’enantcd with its 
customers not to honour cheques not on regular forms. Such a 
condition is generally contained in the printed forms filled up hv 
customers at the time of opening account with the bank. 


When the Cheque is not a Cheque. 

The recent decision {riven (in England) bv Mr. histice 
Branson in the case of MorHi and South Insurance Corhoration 
Ltrmted y. Mtlional Provincial Bank, LiiniledSr. deals \\ ith a point 
of banking practice concerning which opinion has been divided 
and of which the legal effects have produced considerable 
diseussion, without, however, any approach to certainty. 


26. 12 M. & W. 571; !G .M. \v. :t2I. 

26a. Section 84, fwst. 

27. 26 A. 491. 

27a. (1936) 1 K. a 328. 
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The facts of the case are as follows : The North had South 
Insurance Corporation, Limited, being in difficulties, had arrang¬ 
ed with another company, L and W. Debenture Corporation 
Limited, that that company should help to raise further capital 
and should receive remuneration for so doing. As part of the 
arrangement certain directors of the L. and W. Debenture 
Corporation joined the board of the plaintiff company. Before 
anything effective had been done, however, a petition was 
presented for the compulsory winding-up of the North and 
South Insurance Corporation, Limited, and the directors of 
that body then decided to pay to the L. and W. Debenture Corpo¬ 
ration i:2j0 out of funds in an account kept at the National 
Provincial Bank. 

It was from this payment that the litigation arose The 
payment was made by a document, of a kind comparatively well- 
known, which was drawn m the form of a cheque on an ordinary 
cheque form, but instead of containing the name of a specified 
payee it directed the National Provincial Bank, on which it was 
drawn, to‘'pay ca^sh or order.” The document was not crosl 
ed, and it was handed to Mr. Black, who paid it into his own 
account at Lloyd’s Bank without endorsing it. In due course 
t^ so-called cheque was cleared and Lloyd’s Bank collected the 
B™ifir"* ^ * account from the National Provincial 

In the present action the plaintiff company, which had 

nTiTo" I^P claimed to be repaid the amount by the 

f Provincial Bank on the ground that that bank o^ught 

cnd^rsemeiir'' '''' at all withLt 

I th” " u'’'*'" ”• ' '^^rious contentions were raised on 

both sides; but the mam contention of the plaintiffs was that 

the documen was an order cheque, and, as everyone knows a 

menT^ *t°h° r negotiated without endorse¬ 

ment. On the other hand, a bearer cheque needs no endorse- 

fo^effecT'^ h ^ National Provincial Bank contended that this was, 
n effect, a bearer cheque. They based this contention on section 
7, sub-section 3, which provides, in effect, that where a cheque 
purports to be payable to “ a fictitious or non-e.xisting per3’^ 
It may be treated as payable to bearer.27« They argued, in sub¬ 
stance, that, since the document said “ pay cash,” th? payee was 
as a person, non-existmg. The contentions on both sides- pro^ 
duced some interesting discussion. In favour of the plamtiffs’ 
contention that the document was an order cheque tLre was 
cited a case decided in 1893. In that case a bill of exchangrin 

27b. Bills of Exchange Act, * 
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,lu* form : “pay-orclcr and without othei words inscMcd 
hctwoen the two quoted, was held to be a good oidei hill and 
equivalent to “ Pay to my order ” : and it was suggested in the 
present case that the document was equivalent to a diiection to 

“ pay cash to my order." 


That ingenious argument his Lor 

• 

He pointed out that in the 1893 case the document in question 
did not contain the word “ or ", whereas the document m the 
present case did. I'hat he felt, made all the ddference because 
the plaintiffs’ suggest ion did amount, in cflect, to a suggestion 
that that word should be ignored altogether. The document, 
he held, was not an order cheque. 


Equally deftnite, however, was he in repudiating the bank’s 
contention that the document was a bearer cheque as being made 
pay able to “ a fictitious or non-c.xisting person.” On that point 
he had ample authority to help him, and he cited it to good 
purpose as showing that “ a fictitious or non-existing person " 
must lie something which, if it really existed, would be a 
‘‘person,” whereas “cash" was an impersonal thing, 

Dejndtion of a (.heque. The document, therefore, was 
neither an order cheque nor a bearer cheque. Tlicn what was 
it? Mr. Justice Branson said that it was not a cheque at all. He 
pointed out that a cheque is defined as a bill of exchange drawn 
on a bank or its branches directing payment of money to a 
specified person and that it is an unconditional order in writing 
to pay “ to or to the order of a specified person or to bearer.” 
But, he, argued “cash” is not a payee, and, therefore, the docu¬ 
ment was not drawn to pay any person at all. 

Nevertheless, he absolved tlic bank from liability, on the 
ground that the document could only be construed as a direction 
to pay cash to some impersonal account. Since that mandate 
had been given by the customer to the bank and llic bank had 
complied with it the customer had no cause of complaint. 

Hank Drafts arc orders issued by one bank on another or its 
branches dii ccting payment of money to a specified person or 
his order and are in the form of cheques and therefore, nego¬ 
tiable. \\ liere it is on a branch it may be treated as a promis¬ 
sory note but the provisions of the Act dealing with cheques do 
not apply to such drafts as the dra^ving bank cannot be properly 
said to be a customer of the brancli Bank. 


28. 1903 A. 0.2-10, 
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7. The maker of a bill of exchange or cheque is 
“Drawer.” Called the “drawer” ; the person 

pay 


is called 


Acceptor. 


“Drawee.” thereby directed to 
the “ drawee. ” 

When in the bill or in any indorsement thereon 
“ Drawee in the name of any person is given in 
rase of need.” addition to the drawee to be resorted 

to in case of need, such person is called a “drawee in 
case of need.” 

After the drawee of a bill has signed his assent 
, upon the bill, or, if there are more 
parts thereof than one, upon one of 
such parts, and delivered the same or given notice of 
such signing to the holder or to some person on his 
behalf, he is called the “ acceptor.” 

When a bill of exchange has been noted or pro- 
“Acceptor for tested for non-acceptance or for better 
iionour.” security,'" and any person accepts it 

supra protest for honour of the drawer or of any one of 
the indorsers, such person is called an “acceptor for 
honour.” 

The person named in the instrument, to whom 
,, or to whose order the money is by 

the instrument directed to be paid, is 
called the “ payee. * 




NOTES. 

To every bill of exchange there must be at least three 
parties, (z) the drawer or the person who gives the order to pay, 
(u) the drawee or the person to whom the order of payment is 
addressed and (in) the payee or the person to whom the money 
is directed to be paid. 

The Drawer. 

Any person can be a drawer of a bill. He must sign either 
personally or through agent duly authorised in that behalf. 

4 4 

*For the words “when acceptance is refused and the bill is protested '^;' 
for non-acceptancc”, the words “when a bill of exchange has been noted or ^ 
protested for non-acceptance or for better security” were substituted by 
Act, II of 1885. 
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Even a person incompctrni to contract can draw a bill or 
clieque, but he incurs no obligations to the holder. The 
signature must be placed witli the knowledge that he is signing 
a bill. A corporation's seal is suificient as signature. But a 
person does not bec ome liable as a drawer merely on signing a 
l)ill. Having signed it, the diawer must deliver the bill to the 
prof)cr person with th<* intenrion of passing property therein. 
Abdul Rashid, J., in 193”) Lah. 133 held, tiat the dehnition 
of the word drawer was wide enough to include the maker of a 
promissory note as well r. , in section 76 (a) post, but the 
I lon'ble Judge changed his view while sitting with Tek Ghand 
J., in 1937 I^afi. 892 followed in 1937 Lah. 259, overruling his 
picvious view on the point. 


The Drawee, 

Ihc drawee must be named with reasonable certainty.^^’ 
Ordinarily it is presumed that the drawee has funds of the 
drawer in hand and the drawer by his order asks him to 
pay the bill out of the funds with him. The promise 
embodied in a hill of exchange amounts to this that the drawee 
shall (in the case of a bill jjayable after-sight) upon the bill being 
presented to him in a reasonable time after date accept the same 
and having accepted it shall pay it when duly presented for pay¬ 
ment ; and in the case of a bill payable after date that the drawee 
shall accept it, if it is presented to him before the time of pay¬ 
ment, or if, it is not presented for acceptance at all, then he shall 
pay it when duly presented for payment.'* 


Acceptor. 

If the drawee signifies his assent to the order of the drawer 
lie is said to accept tlic bill and from that date the drawee is 
(.ailed the Acceptor . 1 he drawee is not bound to accept even 

though lie lias funds ol the drawer in hand. Onl)' the drawee or 
all oi some of several drawees can accept the bill, and a stranger 
cannot accept it except for honour.^- The acceptance may 
be made even after notice of the death of the drawer, but the 
diawce cannot accept after notice of the drawer’s insolvency,^^ 

Essentials of a valid acceptance. 

Acceptance to be valid: 


29. 1935 L. 153, but 1937 L. 259. 892. 

30. 71 P. R. 1909. 

31. 1903 A. C. 240. 

32. 2 I. C. 804. 

33. (1874) L. R. 9 Ex. 140. 
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(i) must be written.^* Any appropriate words may be used 
by the drawee to convey his assent. Even a bare signature with¬ 
out additional words is sufficient. An oral acceptance of a bill 
does not make the so-called acceptor liable to the holder of the 
bill.-^ But in the case of hundis even oral acceptance or any 
other special mode of acceptance may be sufficient if special 
custom is proved to exist.^^ It was also valid under the Common 

(ii) must be signed by drawee^^ or his agent/~ Mere 
signature or the words “accepted’' usually written across 
the face of the bill with the signature underneath would 
be enough. Mere writing of some figures on the bill cannot 
amount to signing of assent and does not amount to an 
acceptance of the bill so as to make the acceptor liable. There 
is no mercantile custom in Karachi whereby mere writing of 
certain figures on the bill amounts to acceptance.^® When the 
drawee dishonoured and returned the hundi saying he had no 
funds of the drawer in hand, but on the same day deposited the 
amount of the hundi which was entered in the account as deposit 
or amanai, but the hundt was not returned, held that there is a 
custom in Bombay that the amount paid should be refunded if 
the hundi is not agiin presented within four days, that the 
payment was, therefore, only conditional and did not amount to 
an acceptance of the hundi on which the drawee could be held 
liable.Where there are more than one drawee, all or any of 
them may accept, but a stranger cannot accept except for 
honour.'’-"’ For furllirr study, please refer to sections 33 & 34, posl. 

(iii) must be on the bill.^^ it may be on its face or back.^-^ 
Acceptance signed upon a copy of a bill, the copy not being one 
of the parts of it, is not sufficient.'"^ Nor is it sufficient if made on 
a paper attached to the bill. Noting of the hundi in the drawer’s 

34. Suraj Mai v. Kanshi Parshad, 1933 K- 399, following I L. 8 ; 32 B. 

247 ; 1933 N. 389. 

35. 29 P. R. 1919; 1924 A. 129 ; 74 I. G. 692. 

36. IL. 80; 1924 A 129 ; 1930 L. 471 ; 13 L. 31. 

36a. (1843) 11 M. & W. 383. 

37. 32 B. 247 ; 3 Jur. N. S. 637. 

97a. 57 C. 695. 

38. 13 L. 31. 

38a. 1933 N. 389. 

38b. 2 I. C. 804 ; (1853) 9 Ex. 154 ; (1844) 6 Q.. B. 16. 

39. 32 B. 247; Young i/. Glover, (1857) 33 Jur. (N. S.) 637; 1933 R. 39.9i 

39a. (1857) 3Jur. (N. S.) 637. 

40. 13 L. 31; 1933 N. 389. 
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register is not enough/’ 

(iv) must be completed by delivery. There is no obligation 
on the drawee to pay, until the drawee has delivered the accept¬ 
ed bill to the holder or has given notice of acceptance to the 
holder or some person on his behalf. Where a drawee having 
signed his acceptance changes his mind and before delivering the 
bill to the holder or communicating the fact to the holder 
obliterates his acceptance he was held not bound as an 
acceptor.’" 

Acceptance substituting some other means for the payment 
of money is invalid.’^ 

Drawee should be careful to sign his acceptance on on 
part of a bill only when a bill is drawn in a set, for if he sign 
more parts than one and these parts get into the hands of severa 
holders in due course he would be liable to all of them.'* 

Passing of consideration from the lioldcr to the acceptor is 
not necessary to support a contract of acceptance. It is enough 
if consideration passed between the drawer and the payee. 

A dishonoured or an o\ erduc bill may be accepted. 

Acceptance may b(' given on a blank or incomplete bill and 
even before signature by the drawer, (S, 20 or after notice 
of drawer's death for the drawer is not a party to the contract of 
acceptance and a tliird party's death does not amount to rcvoca- 
tu)n of the bill.*'• But if the di awer is adjudged insolvent and 
the drawee has notice ol the insolvency he cannot accept the 
bill or pay the money which vests in the oHicial receiver. 


Acceptance may be geneial or qualified. A general accept¬ 
ance IS one where tlic drawee signs his name on the hill with or 
without the word ‘ accepted" ihcn'bv signifying his assent to the 
1)1 . As a general rule the bill must always be accepted genc- 
i.illy and il the acceptor adds any ciualilication to it, it becomes 
a conditional acceptance. As to qualified acceptance and its 
e Icct, see Section 8b. Usual forms of acceptances arc given 


41. 13L. 31. 

42. (1821 1 : 5 II. & Aid. 474 ; Russel v. PliiHip.c. (18.50) 14 Q. B. 891. 

43. Arde.shirns r. Cluishal Dns. 32 B. 247. 

44. 118301 10 B. and C. 449. 

/ 44a. 57 C. 695. 

**■,446. S. 32Bills of lixchaiigc Act, S. 8. 

44c. (1874) L R. 9 l-x. 140. 
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below:— 

({) Signature of the drawee across the bill. 

{ii) Accepted. 

(Sd.) Drawee. 

{Hi) Accepted payable at the Imperial Bank of India, 
Ltd., Delhi. 


(Sd.) Drawee. 



Payee. 


Accepted payable at Imperial Bank of India only 
and not elsewhere. ' 

(Sd.) Drawee. 


The term in this Act is used in a limited sense to indicate 
only the person named by the drawer in the instrument to whom 
or to whose order the money is directed to be paid. When the 
bill or note is not payable to bearer the payee must be named or 
otherwise indicated therein with certainty.'*^ Where the payee 
is a fictitious or non-existent person, the bill may be treated as 
payable to bearer.'*'’ 


Drawee in case of need. 


Besides these necessary parties another person may be- 
introduced ^t the option of the drawer called the “drawee in case- 
of need” (in English Law spoken of as ‘‘referee in case of need” 
or amongst merchants merely as the “case of need”). Such a 
person may be inserted cither by the drawer or by any indorser 
to be resorted to in case the bill is not accepted by the drawee 
when presented or not paid when accepted on the due date. In 
the case of bills drawn by English firms on their Indian importers 
the agent of drawer’s firm in India is often named in the bill as 
a drawee in case of need.'" A bill must be presented to the 
drawee- in case of need before it can be taken to be dishonoured. 
We give below the specimen of a bill with a drawee in case of 
need: — 

Lahore, 1st January, 1936. 

Rs. 5,000/- 


Three months after date pay to the order of A. B. Rupees 
Five thousand, value received. 



C. D. & Go., 

Ghandni Ghowk, 

Delhi. 


45. Bills of Exchange Act, section 7. 

46. (1813) 2 M. & S. 90, 37 W. R. 640. 

47. 32 B. 247. 
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In case of need with 


The Punjab National Bank Ltd., Delhi, 
Acceptor for Honour. 

Besides the above, any person may voluntarily become a 
party to a bill as an acceptor by accepting it for the honour of 
the drawer or of any indorser. When the original drawee 
refuses to accept or refuses to furnish better security when de¬ 
manded by a notary, any person may step in to safeguard the 
honour of the drawer or any indorser and bind himself by an 
acceptance. “The case in need” who in the case of foreign 
bills is generally the agent of the drawer in (he foreign country, 
is generally referred to by the holder when the bill is dishonoured. 
The “case in need*' either gets the proper acceptance or failing 
that gets the bill protested for non-acceptance and accepts it 
himself for the “honour of the drawer'’. The object served 
bv this acceptance for honour by the “case in need” is to save 
expense by way of interest and loss on exchange which would 
necessarily follow, as these foreign bills arc generally drawn and 
discounted in the country of their origin. The subject is fully 
discussed in sections 108 to 114. 


A person other than the drawee choosing to write his 
acceptance on the bill is sometimes regarded as the maker of a 
notc.^'" 


“Hold 


B. The ‘'holder" of a promissory note, bill of 

exchange or cheque means any person 
entitled in his own name to the 
possession thereof and to receive onceover the amount 
due thereon from the parties thereto. 


Where the note, bill or cheque is lost or destroyed, 
its holder is the person so entitled at the time of such 
loss or destruction. 


NOTES 




In English Law “holder” is defined as the payee or indorsee 
of a bill or note who is in possession of it, or the bearer.^®'' 
If the instrument is a bearer instrument or is endorsed 
in blank, any person who is in possession of it even 
though by theft is a holder. If the instrument is payable to a 
specified person or is an order instrument, any person who is 
named therein as payee or indorsee is a holder if 'he is also in 
possession of the instrumeni. This definition oi a holder is simple 
and in accordance with trade usage. 


48. Pato t'. Reynold, II F.x. 418. 
48a. Bills of Exchange Act, S. 2. 
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The definition in this Act is defective. Under the Act a 
holder is a person entitled in his own name to the possession of 
the instrument and to recover its amount. The person may or 
may not be in possession of the instrument. He should be a 
holder in law though 'not in fact.’ Thus if a bill is drawn in 
favour of A as payee and has not been indorsed by A, no per¬ 
son other than A in possession of the bill can be called a holder, 
for he is not entitled to possession. The Court can grant A an 
injunction restraing such possessor from negotiating or otherwise 
alienating it.^^ Similarly, where a note is made in favour of A as 
agent of B and is indorsed by A and not by B to G, held that G 
was not a holder.On the other hand, a payee against who’T^* an 
injunction has been issued prohibiting him from transferring the 
instrument is not a holder even though he is in possession of the in- 
strument.^o Again, it has been held in a recent case by the Calcutta 
High Court that under this definition even an assignee without 
indorsement is a holder. The assignment under the ordinary law 
has always been held to give to the assignee the right to sue in 
his own name, (Dr. Gour’s Law of Transfer 6th Edition, page 
2157). The difference between transfer by assignment and a 
transfer by indorsement and delivery is that in the former case, 
the transfer is subject to all equities, whereas in the latter it is 
not.^ This case, however, has been dissented from by a Division 
Bench of the Allahabad High Court in Parsotam Saran v. Bankey 
, in which a transferee under a sale-deed of a negotiable 
instrument was held not to be a holder even though a note was 
made on the back of instrument that the amount due under it 
had been transferred to the plaintiff by means of the sale-deed. 

Holder of a lost instrument. 

The second paragraph of the section introduces a further 
difficulty. If a bearer bill is lost and the finder negotiates it to 
another person who takes it in good faith who is the holder? 
The Act does not appear to be consistent in use of the term 
‘holder’, but it has been suggested that a narrower interpretation 
of the word ‘lost’ e. g. “lost and not found again” would obviate 
the difficulty. 

Entitled in his own name. 

But though the person need not necessarily be in possession 

49. (1872) ; 9 Ben. L. R. I; 44 M. L. J. 206 ^ 56 M. L. J. 70. 

49-a. 36 M. 362. 

50. Suhrawardy v. Chokalinga, 46 M. 415. 

1. 28 M. 544 ; 14 I. G. 720; 22 I. C. 500 ; Surath Ch. Saha Kirpa 
Nath Chowdhary, etc.; 1934 G, 549=61 G. 425. 
i-a. 1935 A. 1041. 
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of ihe instrument lie should he enlilld in hi'> own name to its 
possession and to sue thereon /;/ his ou n n(ini>\ If the instrument is 
a hearer one any person in possession is entitled to sue thereon in 
his own name. If the instrument is an order instrument only, 
the payee named in it, or a person hecoming entitled to it as 
indorsee or bearer, can sue in his own name.^ Thus if a cheque 
is payable to A and is not negotiated, only A has a right to sue 
on it in his own name. If it has been endorsed by A in favour of 
li, iIk'u B is eniitied to sue in his own name. Further, if A has 
negotiated it in favour of B by merely an endorsement in blank 
it becomes a bearer elieque and B or any person, who lawfully 
possesses it, is entitled to sue in his own name. I'he expression 
bn his own name' does not, however, imply that the Court is to 
enquire whether the holder paid the consideration out of 
his own pocket. It is not essential that the title of 
a holder should be that of b^wner.' A person whose 

name appears as endorsee is one entitled in his name to 
possess the instrument or sue on it although he may be a mere 
benamidar for another.^ Even an indorsement by the Judgeunder 
O. 21, r. 80, C. P. C., may constitute the indorsee a holder, 
Further a real owner whose name does not appear as holder or 
indorsee cannot sue."* The application of the doctrine of benami 
has been expressly excluded from negotiable instruments as it 
would introduce uncertainty and hamper commerce.^ A some¬ 
what different view was expressed in some recent cases in Calcutta 
and Patna.'’ It was held that in cases where the benarnidar 
brings a suit and the real owner who is impleaded as a defendant 
supports his title, it cannot be said that the Ijenamidar cannot sue 
bcc msc he is not the holder.' But in Hari Kishore v Guratnia^'* 
the Calcutta High Court has come back to the old view that a 
person even if he is the true owner is not competent to prosecute 
the suit if he is not the holder ol the instrument, and this view 
has been approved in Patna also in 1937 Pat. 100 (F. B). And the 


2. M. Hit; 1933 M. 157; 19 -157 ; 2 C. W. X. 286; 105 I. C. 780. 

3. 21 .M. 30 ; 30 M. 80 (f. B.); 2 C. W. 286; 16 M. L J. 86. 

3a. 8 M. L.J. 418 ; (1800) 2 J.u. .V: W. 237 ; O. 21, r. 80. C. V. C. 

4. 28 M. 20j ; 30 AI. 88 X-. B.); 105 I. C. 780 ; 1922 .\. 70 ; 1928 C. 

148; 1931 C. 387 ; 1932 X. 23 ; 20 I. C. 988 ; 1928 A. 371; 40 M 
727; 1930 .M. 197 ; 49 A. 457. 


5. 

6 . 

7. 

8 . 


105 I. C. 760 ; 1937 P. 100 ; 1928 X 
1932 1>. 346. 

55 C. 551 ; 1930 P. 3I3. 

58 C. 753. 
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fact that the holder has been made a party and has admitted that 
he is only the plaintiff's bcnainidar makes no diflerence. Even 
where it is admitted that the consideration has moved from the 

plaintiff and not from the holder the plaintiff cannot sue because 
the doctrine of benatni cannot be applied in such cases. He may 
fall back on the original consideration where the debt is antece¬ 
dent to the pronote. An indorser cannot sue on the instru¬ 
ment without reindorsement in his favour.® But where the 
indorsement is not on the face of it unrestricted but is for 
collection only it is doubtful if the indorsee is constituted 
the holder.*^ A minor cannot sue on a promissory note taken in 
the name of his adoptive mother," a beneficiary cannot sue on 
an instrument taken in the name of the trustee ; none but the 
Government can sue on a pronote taken in favour of Government 
through a member of a self-constituted village Panchayat the 
tarwad or other members of it cannot sue on a promissory note 
executed in the name of a member even though it was tarwad 
property and the member had died." A son cannot sue on a 
note passed in favour of his father who is alive, nor can the 
father’s name be substituted after the period of limitation." 
Where a note was not taken for the benefit of the joint Hindu 
familv and stood in the name of one of its members who died 
leaving a widow, neither an other member of the family for 
whose benefit it was taken nor the surviving coparcener can 
maintain a suit thereon."'' But the coparcenery can be 
described as the holder of a note if it is made in its collective 
or business name,"'* Where members of a joint Hindu family 
constitute a firm at the time of the execution of the note a suit 
can be maintained by its members on the note executed in 
favour of the firm."'' But where a note is executed in the name 
of an agent for a principal whose name is disclosed in the 
instrument the principal can sue on the instrument as the 
holder."'' 


9. 1930 L. 248. 

10. Subramanya Chetty v. Algappa Ghetty, 30 M. 441 = 17 M. L. J. 414. 

11. 29 I. G. 958. 

12. 1928 L. 33, 

13. 8 M. L. T. 85. 

14. Krishnaji Shivaji & Sons. v. Harnarain Mallaraddi Maicher, 1935 

B. 385. 

14a. 26M. L.J. 224. 

I4b. 1940 B. 164. 

14c. 1939 B. 147. 

14d. 21 L. W. 696. 
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The words “in his own name'* do not and cannot mean the 
personal name of the? person and there is no reason to suppose 
that any alias or assumed trade name would not fall within the 
meaning ol' those words.* ' 


But where a promissory note is in the name of a partner a 
suit brought by the firm in the firm's name is not liable to dis¬ 
missal, because the firm is not a separate legal entity or a person 
and itieludc's all its members, the ‘ loldcr’ being therefore one of 
iIh' plaijttiT's.* Where a pronoie is endorsed in blank and is 
deliv'‘red to the agent of a person, the person is a holder and can 
sue on it even though his name does not appear.*' 


Indorsement for collection. 


Where a bill or ciieLjue is indorsed for collection only and 
is returned by the indorsee to the indorser, the indorsee for 
coli«.-cti(>:i ccas'-'S to be the holder and the instrument need not 
be rcindoi'aed in favour ol the indorser, although there is 
nothing in the indorsement sliowing that it is for collection only 
and in such cases the indorsee is a holder entitled to sue on the 

instrument.* " The view of Bhidc, J., in 1930 Lah. 248, 

that where an indorsement for collection docs not contain 
any words showing that it is for collection merely, the 
indorser ceases to be holder and cannot sue without reindorse^ 
ment in his favour seems to be too narrow and is likely to cause 

a great deal of difficulty and inconvenience in the commercial 
world. 


Devolution of rights. 

Nor does the section affect the devolution of interests or 
riglits by operation of law,*' The Act is not a compendium of 
the whole law relating to the transfer of interest in negiitiable 
instruments or the procedure governing actions oii them. For 
instance there is no special provision as regards the form of a 
suit by a firm or of a representative action. If a firm is the 
holder of a negotiable instrument one has to fall back on the 
general lules ot procedure in the G. P. C. for that purpose. 
I he Act does not exclude the doctrine of representative action. 
If a holder named is dead a person claiming representation to 


14c. 1939 B. 164. 

15. 1928 G. 148. 

16. 19 P. K. 1906. 

16a. 30 M. 441 ; 36 G. 291 
1930 L. 248. 

17. 31 M. 534. 


3 M. L. r. 239 ; 7 M. L. T. 271, but see 
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his estate can bring a suit to recover the debt.^’«- An official 
assignee can sue on a pronote in favour of the insolvent. So can 
a receiver in a partition suit sue on a pronote in favour of a 
family.A trustee can sue on a pronote executed in favour 
of his predecessor in office as such.^** But where the payee dies 
leaving a widow the surviving members of his joint family 
cannot sue if it is found that the note was not taken for the 
benefit of the faniily^^, nor can one of several heirs of a deceased 
holder maintain the suit.^° If a testator bequeathed the 
amount due under a pronote to a legatee, the legatee cannot 
sue on the pronote in his own name even if the executor had 
obtained probate according to law unless the executor had 
endorsed the pronote in his favour,^* Where a promissory note 
was allotted to the share of a person by an award, held, that 
the award operated as a transfer of the note and he was entitled 
to maintain the suit on the note even though the award contained 
a further provision that the promisee was to endorse the note and 
it was not endorsed and handed over.^^ 

buits by Coparceners. 

When a note is taken in favour of a manager or member of 
a joint Hindu family such member can sue in his own name 
without joining the other members as parties even though the 
money advanced was that of the family.-^' Other members of 
the family cannot sue without an indorsement in their favour.^^b 
Even where partition takes place and a pronotc falls to the share 
of a member who is not shown as the payee in the note, he can¬ 
not sue without an indorsement as he is not the holder.-'^ But 
the receiver in a partition suit can as he is :i holder by operation 
of law.^^*^ But where the managing member in whose name the 
instrument stood died and the other members who were joint 
with him claim to be survivors, the question arises whether they 
are entitled to sue on the instrument as holders or as representa¬ 
tives of the holder. One view is that in as much as this Act does 

17a. 1940 B. 164 ; 1938 B. 451. 

17b. 41 C. W. N. 696. 

18. 41 M. 359. 

19. 28 1. C. 612. 

20. 12 L. W. 582. 

21. 1935 B. 343, 59 B. 573. 

22. 1935 M. 443. 

22a. 30 M. 88, 66 M. L. J. 671. 

22b. 26 M. L. J. 224 ; 41 M. 353. 

22c. 1934 B. 356 ; 1930 M. 197 ; 17 M. L.J. 393. 

22d. 41G. W. N. 697. 
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not affect the devolution of lights in other ways the survivors can 
sue as rep! esentatives of the holder and can do so without obtaining 
a Succession Certificate.But VVadia, J., in 39 B. 537, 1935 B. 
343, discusses the question whether tlie son of a Hindu father 
who was joint with his father can be said to be a holder of the 
promissory note as a coparcener.* His Lordship says: 


“He could only be a holder if he was entitled in his own name 
to the possession of tlv^ promissory note and could give a valid 
discharge to the maker. He is not the payee of the promissory 
note, nor the indorsee noi the assignee thereof. He cannot 
negotiate the promissory note. 

A coparcener who becomes entitled by survivorship to the 
joint familv propertv of the family to which he belonged cannot 
sue on a negotiable insti ument payable to the deceased or order; 
for he cannot give a walid and proper discharge to the maker 

by reason merely of the operation of law.The coparcener 

does not represent the estate of the deceased member of the 
joint family. He gets the property by survivorship in his own 
right and not as a representative of the deceased". 

This case was followed in 3fi B. L. R. 807 & 814, 37 B. 
L. R. 405 as well as in 1938 B. 451, and the view has also found 
favour in the Sind Court in 1939 S. 194, 


A distinction has, however, liccn madt' in these cases between 
a suit on the debt and on the noti' and in 1938 Bom. 451, Broom¬ 
field. J., remarks “If the hoUlcr of a promissory note is the only 
person who can sue upon it, tin right must be personal to him. 
No other person can be said to h i\ i' nn interest in it by birth or 
by being a member of tin- coparcenary. Although the debt itself 
may be coparcenary propertv the promissory note is not. It does 
not devolve bv survivorship but by succession. If the holder 
dies, therefore, a Succession Certificate may I>e granted to his 
heirs and they may th<’n m over on tlie promissory note as his 
legal representatives. I'hc ilon'l)lc Mr. Justice Addison of 
the Lahore High (aunt has followed this view in C. R. No 388 
of 1939, ICulwanI Roly rlc, v. Munna Laly cU\ 


Entitled. 

The word entitled suggests that tlie title of the holder must 
have been acquired in a proper manner. A person who has 



40 M. fift : 7 I. C. OHO • 04 

:ii M. .an ; 20 1*. R. 1901 

149 ; 14 I. C. ]■*» ; Oi ('.. 
499. 


h- ; 1924 I. :*.97 : 41 I. Cl. 904 ; 
; 71 1. C. IMO : 21 I. C. 93 ; 1922 C. 
15 ; 20 C. \V. .\. -188 ; 36 380 : 44 M. 
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stolen a bearer instrument or has found it or an indorsee claim¬ 
ing under a forged indorsement are not ‘holders* under the section 

though they are‘holders’under the English Law.^s The heir of 

a deceased holder or any other person becoming entitled by 
operation of law is a holder,but not a transferee under a sale 

deed.^^ 

9. “ Holder in due course'’ means any person 

“Holder in due who for Consideration became the 

possessor of a promissory note, bill of 
exchange or cheque if payable to bearer or the payee 
or endorsee thereof, if payable to order before the 
amount mentioned in it became payable, and without 
having sufficient cause to believe that any defect 
existed in the title of the person from whom he 
derived his title. 


NOTES. 

Adopting the interpretation which has been placed upon the 
term “ Holder ” this definition may be reproduced as follows : A 
holder in due course is a holder who became such for considera- 
tion^^ without having sufficient cause to believe that any defect 
existed in the title of the person from whom he derived his title 
and before maturity. A holder must have paid consideration 
and in good faith to I^ecome a ‘holder in due course.’ 

Privileges of a Holder in due course. 

The definitions of “holder” and “holder in due course” are 
very important and must be clearly understood to understand the 
law of negotiable instruments. It is the special rights^^** of 
these persons that constitute the essence of negotiability and 
distinguish negotiable instruments from other choses in action. 
Instruments in the course of their currency pass freely from hand 
to hand according to their face value like current coin. A holder 
in due course who gets these instruments in good faith in the 
course of their currency is not only himself protected against all 

23. 44 M. L. J. 206 ; 56 M. L.J. 70 ; 36 M. 362 ; 21 L. W. 696. 

23a. S.29fwU; 31 M. 543; 41 M. 353. 

23b. 1935 A. 1041. 

24. 25 B. 409. 

24a. See Notes under .similar beading to S. 58 post, 
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defects of title of persons from whorr^ lie received them as cur¬ 
rent coin, but also serves as a channel to protect all subsequent 
holders. Of all holders he occupies the best and most favoured 
position. A holder in due course can recover the amount of the 
instrument from all previous parties, although, as a matter of 
fart, no consideration was paid bv some of the previous parties 
to the instrument or there was a defect (T title in the party from 
whom he took it.^® Once an instalment passes through the 
hands of a holder in due course it is purged of all defects. It is 
like current coin. Whosoever lakes it can recover the amount 
from all parties previous to such holder. 

Before a person can claim to enjoy such exceptional rights 
and privileges he must show : — 

(z) that he is a holder —in other words, he must lie in pos¬ 
session of the instrument if it is payable to bearer or he must be 
the payee or indorsee, if the instrument is payable to, or to the 
order of the payee, and the making of the instrument has been 
completed by delivery to the payee or indorsee."’- The person 
should be entitled in his o\\ n name to sue on the in^trumc^t. 
The manager of a bank can transfer an instrument on behalf of 
the bank.**^ The term holder in tliis sretjon seems to be used 
in a wider sense, i, c., as applying to ail de facto lioldcrs than to 
do jure holders only.^' The definition of Section 8 seems to have 
been ignored. 

(ii) that he became the holder before the amount mentioned in the 
instrument became payable—i. e., before maturity.-^ A l^ill dated 
1st January, 1930, is drawn payable three months after date. 
Allowing three days of grace it becomes payable or matures on 
4th April, 1930. After this date it becomes overdue. If it has 

not been paid on due date and circulates after 4th April, 1930, 


25. 1930 M. 141 ; 52 B. 807 ; Holder of substituted debentures, 1928 

B. 434. 

25a. Under English law payee was not a holder in due coui-sc ; (1925) 
A. C. 670 ; (1920) 2 K. B. 346 ; {1897) 6 T. L. J. Q_. B. 22-1. 

25b. 33 M. 196, 31 P. L. J. 816; 16 M. 889; 34 L. J. Ex. 186. 

26. 1924 L. 462. 

27. 2 C. W. N. 286. 

1928 M. W. N. 680. The expression before the amount becomes 
payable “does not seem to be happy” for two reasons : — 

a negotiable instru.nenf is payable till the close of the day on which 
it falls due, and 

(2) it becomes unintelligi Me when applied to demand instruments. 
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it carries suspicion on its face as to why it has not been taken 
up at its due date and paid. Hence only that holder who takes 
it before an instrument is overdue can be a holder in due 
course.^^ In the case of instruments payable on demand there 
is no fixed date on which an instrument becomes payable. It 
becomes due when demand is made, hence any endorsement of 
such instrument before any demand is made constitutes the 
indorsee for value a holder in due course.^o After demand has 
been made the instrument becomes overdue. But it is difficult 
to see how a secret demand and dishonour could affect a bona fide 
indorsee for consideration. It is not possible for third parties 
to know when a demand instrument becomes payable or whether 
any demand or presentment had been made previously. An 
innocent third part/ cannot be made to suffer for no fault of 
his and negotiable instruments being equivalent to cash, latent 
defects should not prejudice them. So where a promissory note 
payable on demand is negotiated it is not deemed overdue for 
the purpose of affecting the holder wuh defects of title of which 
he lad no notice by reason that it appears that a reasonable 
time for presenting it for payment has expired since its issue.^* 
In some cases a demand instrument has been held to become 
overdue after the expiry of a reasonable time. For purposes of 
limitation a demand note becomes payable on the very date of 
execution. A cheque becomes payable as soon as it is presented 
for payment to the drawee and the holder acquiring a stale 
cheque after such date gets only the rights of his assignor?^- 

(m) that he became a holder for consideration ~Qom\dtr'<it\on 
means consideration as defined in Section 2, Indian 
Contract Act.^^ It must be valuable,may be 
past^® may move from the promisee or any third 

29. 50 A, 309. 

30. 1923 L. 638 ; 33 M. 24. 

31. 1921 G. 302 ; 1935 R. 156 ; 1936 M. 879. 

32. Ram Sarup v. Hardco Prasad, 23 A. L. J. 1091=1928 A. 68=50 

A. 309. 

33. When at the desire of the promisor the promisee or any other 

person has done, or abstained from doing, does nor abstains 
from doing, promises to do or to abstain from doing something, 
such act, or abstinence, or promise is called a consideration for 
the promise. 

34. 5 LB.R. 192 ; (1875) L.R. 10 Ex. 153 ; 30 Bom. L.R. 709 ; 45 C. 77. 

35. 20 B. 755 ; 31 C. 242 ; 15 B. L. R. 333 ; 49 B. 270 ; (1875) L. R. 10 

Ex. 153; (1883) 9 A. G. 95. 
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person or may be adequate or inadcquate.^^ Inadequacy 

of consideration is not in itself sufficient to avoid a contract, it 

may raise a presumption of undue influence or fraud. It should 
be iawfuP^ as defined in Section 23 of the Indian Contract Act. 

A donee of a negotiable instrument cannot be a holder in due 
course^® A bank in crediting the amount of a hundi in 
customer's account becomes holder in due course.^'-' Consideration 
may be different from that recited in the instrument.^'^ It may 
consist of money or any other thing. Marriage has been held to 
be valuable consideration.^^ Consideration which operated once 
cannot operate as good a second time.'*" A negotiable instru¬ 
ment is under Section 118 presumed to have been made, drawn, 
etc., for consideration.'^ The fact that a holder paid full value 
for * an instrument will go a long way to prove his good faith. 
In Raphael v. The Bank of Rngland*^ where a money changer 
took a bank note twelve months after he had received notice of 

a. robbery, for full value^ giving actual cash for it, it was held 
that the circumstance of his forgetting or omitting to look for 
the notice was no evidence of mala fides. It should be noted, 
however, that the question of the passing of consideration between 
an indorser and an indorsee is important only for showing 
whether the plaintiff is a bona fide holder in due course and the 
maker is not entitled to go into the question of consideration as 
between the payee and the indorsee or between an indorser and 
an indorsee and even if the indorsee be a mere assignee for 
collection, the maker can not resist his claim on the ground that 
there was no consideration for the assignment." 

Donee, 

The case of a donee clearly points out the distinction 
between a holder and a holder in due course. He is a holder 
but not a holder in due course. He cannot sue the donor but 
he can sue the prior parties. He derives his title from the donor 

36. 3 C. 192 ; 7 B. L. R. 289 ; (1815) 1 Stark 31 ; (1903) 1 K. B. 705 ; 

(1906) A.C. 461 : 1922 O. 288 ; 1927 R. 188 ; 28 A. 570 ; 32 B. 37 ; 
66 I. C. 689. 

37. 29 C. 461 tP. C.). 

38. (1899) 42 Gh. D. 119. 

39. 1926 L. 577 ; 49 B. 270 ; 36 M. 297. 

40. 7 R. 292. 

41. 1918 M. W. N. 173. 

41a. 14 I. G. 813 ; I! G. VV. N. 135 ; 16 M. L. J. 422. 

42. 5 M. 6 ; 1 1 M. 213 ; 1921 P. 921. 

43. ' 1855) 17 C. B. 16U 139 E, R. 1U30. 

44. 1934 M. 782. 
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and is entitled to all those rights against prior parties to which 
the donor was entitled/^^^ 

Pledgee. 

Where the holder is a pledgee or lien holder of a negotiable 
instrument for consideration what are his rights and duties ? 
Such a holder is deemed to be a holder for value to the extent 
of his lien.^^i^ Where he recovers more than the amount of his 
lien or advance he has to keep the surplus as a trustee for the 
pledgor.'"'’^ He has to take as much care of the instrument as 
a man of ordinary prudence would take of his own goods, to 
collect it at maturity^"<^ or give proper notices of dishonour."^ 

(iv) He should have become the holder without having sufficient 
cause to believe that any deject existed in the title of the person froin 
whom he received it—{not of any prior party,) This provision makes 
a little departure from English Law. Under the latter ‘a holder 
lor value in good faith without notice’ of an instrument is one 
who takes it in good faith, i.e,^ honestly, whether negligently or 
not.'^ But in India where chances of innocent persons being 
deceived or misled are greater, to reduce the chances of fraud 
theft, purloining, etc., it is provided that a person who takes 
these instruments should not only do so honestly, but should 
take them with reasonable caution and should use reasonable 
diligence to satisfy himself that it is free from defects of title in 
order to constitute him a holder in due course. But he is not 
required to make full inquiries in every case.**^ Mere negligence 
will not constitute bad faith or lead to the presumption that he 
had knowlegde or notice of defective title of the person passing 
it to him. i'he words are ‘without having suificient cause to 
believe’. So, if there is anything which excites suspicion that 
there is something wrong in the transaction, then omission to 
make inquiries will amount to bad faith."*^ if a person takes 
a bill from a person whose features alone he knows without 
knowing what his name is, where he lives or whether he is a 
person with whom he has been in the habit of trade, he can 

44a. (1889) 42 Ch. D. 119; (1835) i Cr. M. & R. 798; (1850) 5 Ex. 948 .1 
44b. 33 M. 297; 37 B. 198 (P. C.); 41 G. 77I;J33 B. 819. 

44c. (1863) 14 C. B. (N. S.) 728. 

44d. 38 M. 297. 

44e. (1765) 2 Wilson 262. 

45. (1892) A. C. 201; 51 1. C. 537; He may take it even “blunder¬ 

ingly or stupidly’* Bills of Exchange Act, Ss. 29 (1) & SO. 

46. 8 B. L. R. 921. 
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hardly be said to be acting with due caution.^^'** If such a per¬ 
son were to be regarded as acting with due diligence the result 
would be to give great facility to the disposal of instruments 
which had been lost or stolen, by persons who have found or 
dishonestly obtained them. If a person takes a bill which is 
defective on the face of it, or takes a blank acceptance,*'*’ or 
takes a bill without the signature of the drawers, or a bill which 
is torn after having been discharged and the pieces arc pasted 
together or a bill on which the payee’s name seems on the 
face of it to have been altered or erased, he must take it at his 
own peril, if he takes it without due inquiry.*^ When a minor 
is the payee of a promissory note and the instrument has been 
indorsed by his guardian the indorsee is not a holder and has no 
title to it in his own namc.*'^ A bill which has not yet been 
accepted and a post dated cheque arc not so irregular as to 
excite suspicion in the mind of a bona Jidc purchaser.*^'^ The 
knowledge which puts the holder on notice must exist at the 
time of oljtaining possession of the instrument.*^'* Subsequent 
knowledge will ha\e no clfect. Knowledge of the agent may 
be knowledge of the principal, but not where the agent is himself 
a party to the fiaud against his principal/ 

Forgery. 

The title of a holder in due course is free from all delects. 
Where a person has notice of the defect in title of his immediate 
transferor he cannot be a holder in due course but notice 
of the defect in title of any party prior to his transferor will 
not alfect a holder in due course unless he is himself a parly 
to the fraud.**' Where a person obtains an instrument by 
means of force, fraud, coercion, undue influence, misrepresentation, 
theft or other unlawful means or for unlawful consideration or 
in defiance of an injunction or in breach of faith his title to the 
instrument is said to be defective}^' A person taking an instru¬ 
ment which has been discharged by payment or by part payment 

47a, (1024) 3 B. & C. 46G; (1791) 13 L. T. 13\ 

47b. (1913) 2 K. B. 15. 

47c. (1907) 2 R. B. 735. 

48. 51 I. G. 53. 

■19. 32 L. J. C. P. 161. 


■19a. 

52 C. 677;(1914) 

110 L. T. 

907; (1894) 2 Q. B 

50. 

Wlustcr V. Foster, 

32 L. J. C. 

P. 161. 

1. 

44 B. 139 (P. C.). 



la. 

1930 M. 141. 



lb. 

Ss. 58 & 59 post. 



Ic. 

44 M. L. J. 206; 

56 M. L. J. 

70. 
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or by accord and satisfaction does not take a good title.^^^ But 
where there is a claim of setoff, the title in the instrument itself 
is not defective.^® Any right, claim, title or equity which can be 
set up against the transferee by the transferor makes the title 
of the transferee defective provided such claim attaches to the 
instrument itself. 

Forgery of an instrument has been placed on an altogether 
different footing from the defects in title,where there is a 
forged instrument it is no instrument in law. Forgery connotes 
not a mere defect in title but a complete absence of title. So 
nobody can become a holder in due course of a forged negotiable 
instrument as such an instrument is a nullity at law although in 
exceptional cases certain holders like banks are given special 
statutory protection against forgery of indorsements.^^ 

The law regarding the effect of forgery on the rights of a 
holder in due course is fully discussed in the Mercantile Bank of 
India, Ltd. v. A. S, Masacarenhas} Plaintiff owned 31 Deben¬ 
tures of Bombay Improvement Trust which he entrusted to de¬ 
fendant No. 1 for collecting interest on the capital as it fell due. 
The securities were transferable by indorsement. After some 
time defendant No. 1 forged the plaintiff’s signature on the de¬ 
bentures and indorsed them in his own favour. Subsequently 
defendant No. 1 endorsed it in favour of defendant No. 2. De¬ 
fendant No. 2 got 31 debentures consolidated into 12 new ones 
issued in their own name. Defendant No. 1 took the loan from 
defendant No. 3 (the appellant Bank) to pay off defendant No. 2 
and he in turn indorsed the 12 debentures in favour of defendant 
No. 3 who retained them as security for the loan advanced. The 
plaintiff on coming to know defendant No, Ts fraud sued to re¬ 
cover the debentures or their value from the defendants. Held, 
that— 

1. The defendant No. 3 were holders in due course of the 

new debentures : 

2. That the forged indorsements being no indorsements 
all subsequent indorsements were inoperative and invalid. But 
the old debentures having been consolidated with new ones for 
different amounts there was a need for payment of the Improve¬ 
ment Trust in favour of defendant No. 2 and the new debentures 

♦ 

/ 

l d. Halsbury^s Laws of England, Vol. 2, page G50. 

le. 5 M. 108. 

l f. 24 M, 65; 28 A. 428; 28 P. R. 1881. 

l g. S. 85/)o.fL 

2. 30 B. L. R. 1210 (Upheld on appeal by the Judicial Committe o 
the Privy Council in 1932 P. G. 22; 24 B. 65, overruled. 
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being thus distinct documents from the old ones, defendant No. 3 
were in no way concerned with any invalidity affecting the 
surrender i)y defendant No. 2 to the Improvement Trust of the 
old debentures : 

3. That defendant No. 3 were, therefore, entitled to retain 
the new debentures. 

Lost or stolen instruments. 

The last para of Section 8 must be borne in mind. When a 
note is lost or stolen the holder at the time of such loss will be 
the holder. Suppose the thief passes it for value to an inno¬ 
cent purchaser who has no knowledge of any defect of title in 
him. Is the purchaser a holder in due course ? The thief had 
no title at all and if he negotiated it by forging the holder's sig¬ 
nature and delivering it, the transferee gets no title, for Section 9 
only cures a defect of and not want of title, and forgery creates 
no title at all.^ In Bank of Bengal v. Mendes^^ a Government 
Promissory Note with two indorsements in blank was stolen from 
the Government ofHce and endorsed over by the thief to A who 
sold it to G who paid value and had no knowledge of the theft. 
It was held that G did not acquire a good title unless he could 
show that at the time of the theft it was a negotiable instrument 
and this he had failed to do as he had not proved that the 
indorsements prior to that of the thief were genuine. 

The notice of defect of title is not general notice. It must 
exist at the time when the person takes an instrument. It is 
only the notice of defect in the title of the immediate transferor 
that disqualifies a person from becoming a holder in due 
course. Defect in the title of prior parties docs not alTect the 
title of the holder. 

10. “Payment in due course” means payment 
“Payment in due in accoi'dancc witli the apparent tenor 

of the instrument in good faith and 
without negligence to any person in possession thereof 
under circumstances which do not afford a reasonable 
ground for believing that he is not entitled to receive 

payment of the amount therein mentioned. 

NOTES. 

A payment to be in due course should be according to what 

3, 2 ^ 11. 72. 

4. 5 C. G54. 
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appears on the face of the instrument to be the intention of the 
parties to the instrument. For instance, a Shah Jog Huncli should 
not be paid to any one but a respectable person. A payment 
made before maturity is not in accordance with the apparent 
tenor.^ A payment made to wrong person negligently is not 
payment in due course.^ It should be on maturity neither before 
nor after (see Sections 60 & 90 post) and in money only,^ unless the 
holder agrees to accept payment in any other medium or by 
cheque or draft. If, however, the holder once accepts payment 
by cheque, etc., he cannot subsequently object to the nature of 
the tender, 

A payment made to any person other than payee or indorsee 
without inquiring as to whether he is entitled to receive the same 
on behalf of the last holder is not payment in due course.^ But 
a payment made in good faith to a thief of a bearer instrument 
who presents it at maturity is good payment. It would not be 
so of course, if it was made by the acceptor after he had received 
orders from the drawer to withhold the same.^ 

Without negligence. 

Does the expression in ‘good faith’ and without negligence 
cast a duty on the payee of seeing that after such payment the 
instrument is cancelled or taken back as othirwise it would be 
possible for tlie payee to negotiate further to innocent third par¬ 
ties and can this expression refer only to subsequent conduct of 
the payee after payment since the expression “apparent tenor of 
the instrument” might well cover cases of negligence before pay¬ 
ment, e, g.^ payment to wrong person or in contravention of the 
terms of the instrument ? 

As to by whom and to whom payment is to be made, see 
Section 78 post. 

11. A promissory note, bill of exchange or 
Inland instru- chcquc drawn or made in British 

India, and made payable in, or 
drawn upon any person resident in British India, 
shall be deemed to be an inland instrument. 

5. (1812) 3 Camp. 193. 

6. 9 C. W. N. 841; 5 C. 654. 

7. (1840) 7 M. & W. 174. 

7a. 4 C.572, 10 G. L. J. 150; (I897j 1 Ch. 27, 171. 

8. 9C. W. N.841. 

9. 26 A. 493; Bhagwandas v. Greet, 31 G. 249. 
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Foreit^n 

merit. 


Any such instrument not so drawn, made 
;tru- or made payable shall be deemed 
to be a foreign instrument. 


NOTES. 


A l)ill of cxcliangc with reference to the place of drawing 
or payment may bo in one of the lollowing forms: — 

1. A bill drawn in British India on a person resident in 
British India, such as a hundi drawn by a merchant in Lahore 
on a merchant in Delhi. Such a bill may be made payable or 
accepted payable either in Ihitish India or outside; thus a bill 
drawn in Lahore on a merchant in Calcutta may be made pay¬ 
able in some Native State or in Japan or Calcutta or though 
it is drawn without specification of any place of payment the 
drawee in Calcutta may accept it only conditionally undertaking 
to pay the amount in, say, Japan. 

2. A bill drawn in British India on a person resident out¬ 
side British India but made payable in British India, e. g., a bill 
drawn by a Delhi merchant on a person in Paris but made pay¬ 
able or accepted payable in Karachi. 


3. A bill drawn in British India on a person resident out¬ 
side British India and made payable outside British India, e, g,y a 
.^hill drawn in Calcutta on London or drawn in Calcutta on a 
person resident in London payable or accepted payable in 
Paris. 


4. A bill drawn outside British India on any person resi¬ 
dent outside British India. 


5. A bill drawn outside British India and made payable in 

British India. ‘ ^ 

6. A bill drawn outside British India on a person resident 
in British India.*^ 

7. A bill drawn outside British India and made payable 
outside British India, 

1 and 2 are Inland Bills. 3, 4, 5, 6, and 7. are Foreign 
A promissory note has no drawee. It is an inland note 
If It 1.S made m India and is also made payable in India. An 
inland bill does not becom.e foreign by being endorsed abroad.'* 


10. Such a bill is a foreign bill. It is submitted that the contrary 

view taken by Buckland, J.. in Kidson and Co e. Seth Brothers, 
57 G. 730, is not correct. 

U. L. R. 1 C. P, 340. 
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A bill is presumed to be an inland bill unless the contrary 
appears on the face of it.^^ 

The distinction between Inland and Foreign bills is of im¬ 
portance in connection with Sections 100 and 104 of the Act, 
Inland bills need not be protested for dishonour while foreign 
bills must be protested when the law of the place of making or 
drawing them requires such protest. The question by what law 
are the contracts on negotiable instruments governed is also of 
importance. Lex Loci Contractus governs the liabilities of the 
drawer or maker and the form of the instrument. 

Foreign bills are usually drawn ‘in sets’ to avoid danger of 
loss. Each part is separately numbered and is sent separately, 
but all the parts constitute one bill. 

13. A ‘negotiable instrument’ means a 

Negotiable in- promissory note, bill of exchange or 

strument. , 11*1 1 

cheque payable either to order 
or to bearer. 

Explanation L —A promissory note, bill of 
exchange or cheque is payable to order which is 
expressed to be so payable or which is expressed to 
be payable to a particular person, and does not 
contain words prohibiting transfer or indicating an 
intention that it shall not be transferable. 

Explanation IL —A promissory note, bill of ex¬ 
change or cheque is payable to bearer which is 
expressed to be so payable or on which the only or 
last indorsement is an indorsement in blank. 

Explanation IIL —Where a promissory note, bill 

12 . Section 4 (2) of the Bills of Exchange Act. 

■^Substituted for the following by section 3 of Act, VIII of 1919 

“ A negotiable instrument means a promissory note, bill of exchange 
or cheque expressed to be payable to a specified person, or his order or 
to the order of a specified person, or to bearer thereof or to a specified 
person or the bearer thereof.” 
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of exc.hangc or cheque, either originally or by 
indoiscrnent, is expressed to be payable to the order 
of a spccihcd person, and not to him or his order, it 
is nevertheless payable to him or his order at liis 
option. 

*(2) A negotiable instrument may be made 
payable to two or more payees jointly, or it may be 
made payable in the alternative to one of two, or 
one or some of several payees. 

NOILS. 




debt 


s arc 


Assignability of Choscs in Action. 

Rights to the recovery of things by action, c. 
designated in I'higlish Law as “choscs in action” by way of dis¬ 
tinguishing sucli jicrsonal prop^n ty from tangible cliattcis. This 
expression lias also acquired a secondary meaning as denoting the 
instruments themselves whereby such rights arc evidenced. Instru¬ 
ments of credit may have an infinite variety of forms depending 
upon human transactions. A debt may be merely oral, or may 
be evidenced by an entry by the creditor in his account book, or 
may be evidenced by a receipt, or an acknowledgment, or pro¬ 
mise to pay conditionally or unconditionally recorded on the 
creditor’s bahis or on any piece of paper or parchment. Each of 
the instruments of credit implies the right of the creditor to re¬ 
cover something from his debtor. Is it only the creditor who 
can recover this amount or can he transfer his right to another 
person? Under the English Common Law if B owed a debt 
to A, A only could sue B tor the debt. If A transferred the instru¬ 
ment evidencing indebtedness to G, G could not sue B on it in 
his own name, for it was argued that 13 had never entered into a 
contract with G and A could not substitute a new contract in 
place of the old without the consent of B. English Courts of 
Equity, however, regarded choses in action as assignable and 
permitted the assignee to sue in his own name on the ground that 
the creditor has a right to dispose of his own property as he may 
choose, and to require the debt to be paid to such person as he 
may direct, without any consultation with the debtor. 

Indian Courts are Courts of Equity as well as of Law. Here 
choses in action are assignable in accordance with English 

*This sub-scction was added by Section 1^, of Act V of 1914. 
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equitable principles. The assignment may be in any form, written 
or verbal. But in places where the Transfer of Property Act 
applies.— 

Section 130, Transfer of Property Act : Transfer of actionable 

claim. 

(1) The transfer of an actionable claim whether with or 
without consideration, shall be effected only by the execution of 
an instrument in writing signed by the transferor or his duly 
authorised agent and shall be complete and effectual upon the 
execution of such instrument and thereupon all the rights and 
remedies of the transferor, whether by way of damages or other¬ 
wise, shall vest in the transferee, whether such notice of the 
transfer as is hereinafter provided be given or not: 

Provided that every dealing with the debt or other action¬ 
able claim by the debtor or other person from or against whom 
the transferor would, but for such instrument of transfer as afore¬ 
said, have been entitled to recover or enforce such debt or other 
actionable claim, shall (save where the debtor or other person 
is a party to the transfer or has received express notice thereof as 
hereinafter provided) be valid as against such transfer. 

(2) The transferee of an actionable claim may, upon the 
execution of such instrument of transfer as aforesaid, sue or 
institute proceedings for the same in his own name without 
obtaining the transferor’s consent to such suit or proceedings 
and without making him a party thereto. 

Exception .—Nothing in this section applies to the transfer of 
a marine or fire policy of insurance. 

Illustrations. 

(0 A owes money to B, who transfers the debt to G. B then demands 
the debt from who, not having received notice of the transfer as 
prescribed in section 131, pays B. The payment is valid, and G cannot 
sue A for the debt. 

{ii) A effects a policy on his own life with an Insurance Gom- 
pany and assigns it to a Bank for securing the payment of an 
existing or future debt. If A dies, the Bank is entitled to receive 
the amount of the policy, and to sue on it without the concurrence of A’s 
executor, subject to the proviso in sub-section (1) of Section 130 and to the 
provisi^s of Section 132. 

Section 131, Transfer of Property Act : Notice to be in 

writing and signed. 

Every notice of transfer of an actionable claim shall be in 
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writing, signed by the transferor or his agent duly authorised in 
this behalf, or, in case the transferor refuses to sign, by the 
transferee or his agent, and shall state the name and address of 
the transferee. 

Section 132, Transfer of Property Act : Liability of 
transferee of actionable claim. 

'I'hc transferee of an actionable claim shall take it subject to 
all the liabilities and equities to which the transferor was subject 
in respect thereof at the date of the transfer. 

Illustrations. 

(i) A translcrs lo C a debt due to biin by H, A being tlicn Indebted 
to H. C’ sues n Tor the debt due by b to A. In such suit H is entitled lo set 
oil the debt due by A to liiin, although C was unaware of it at the date of 
such transfer. 

{in A executed a bond in favour of U under eircuinslances entitling 
the former to have it delivered up and cancelled. B assigns the bond to 
C for value and without notice of such circumstances. C cannot enforce 
tlic bond against :\. 

I bus this assignment passes to the assignee only the right, 
title and interest of his assignor. A person under the ordinary 
law cannot give to his transferee a better title than he himself 
possesses. He can sell only what he himself has. A man may 
sell to another his neighbour’s house but the purchaser cannot 
become the owner thereof, nor can a thief pass good title to 
stolen property. 

All instruments of credit including promissory notes, cheques 
and bills of exchange can be transferred by assignment as 
above,but 

(1) where the Transfer of Property Act applies transfer will 

have to be in writing.*^ 

An accepted hundi can bv custom be transferred without 
indorsement. 

(2) the transferee should give notice to the debtor in a pres¬ 
cribed form 

(3) the transferee even though taking honestly gets the title 



14. 

15. 



28 M. 544; 44 M, 1% ; 30 M. 88 
1930 M. 197 ; 1933 M. 133. 

551. C. 718; bulsec51I. C. 250. 


(h, B.) ; 15 1. C. 380;66 I. C. 507 


) 


1 Hyde. 155. 

18 C. W.K. 494. 
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of his transferor and is liable to be defeated by any defences that 
may be open to the debtor against the original creditor. 

Negotiability. 

Certain instruments become by the custom of merchants 
transferable like cash by delivery. These instruments are dis¬ 
tinguishable on their very face, and he, who took them either as 
bearer or payee by delivery only or as indorsee, not only was 
entitled to sue in his own name thereon, but a bona fide holder got 
it free from all defects of title of his transferor. They are in the 
words of an American Judge like “a courier without luggage. 

Thus negotiable instruments differ from other non-negotiable 
choses-in-action in the following particulars : — 

1. The property in them passes by mere delivery or in 

some cases by indorsement and delivery. 

2. The transferee taking them for consideration in good 
faith is not in any way affected by any defect of title of his 

transferor or any prior party.'® 

3 The holder can sue on them in his own name without 
giving notice of the fact that he has become holder to the debtor. 

4. The passing of consideration is presumed and though 
the presumption is rebuttable as between the immediate parties, 
absence or failure of consideration cannot be shown when the 
instrument gets into the hands of a holder in due course. Its 
defects if any perish with the transfer.'^ 

Under Section 137 of the T. P. Act the above provisions of 
Sections 130-132 do not apply to instruments which are for the 
time being by law or custom negotiable. 

Instruments negotiable. 

Now some instruments are negotiable under Section 13 of the 
Negotiable Instruments Act- Promissory notes, bills of exchange 
and cheques have been defined in Sections 4, 5 and 6 of the 
Act, but all promissorv notes, bills of exchange or cheques are 
not declared negotiable. These instruments may be made pay¬ 
able in any one of the following forms ; — 

(i) Pay A. 

(li) Pay A or order or Pay A or ‘his assigns’.^ 

17 30 M 88; 1932 N. 24; 51 I. G. 250 ; T. P. Act, S. 132 ; 6 C. W.N. 

666 . 

18. Muhammad v. Raja Rao, 24 M. 654. 

19. Hazari Lai z;. Satesh Chandra, 46 C. 341. 

20. Sriniwas V, Minor Kumar, 24 M.L.J. 296. 
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(iti) Pay to the order of A, 

Pay A and B. 

(e) Pay A or B. 

(('t) Pay A or bearer. 

(?7V) Pay bearer. 

{I'iii) Pay Dhani (or owner) or Shah (or any bearer of worth 
and substance in the market).^' 

(fv) Pay A only. 

(a) Pay to A and none else. 

In the above (/) to (rii) are negotiable, and (/a) and (a) are 

not negotiable instruments.'^ No. (vUi) is not negotiable as a 

bill of exchange, yet independently of the provisions of the Act 
It IS recognised as negotiable. 

In lavv (/) to (v) arc similar. By Explanation I, which was 
added by the Amending Act VIII of 1919, instruments payable to 
a specified person tvere placed on the same footing as instruments 
payable to order. Under the old Act an instrument payable to 
. negotiable. In order to make an instrument nego- 

tia jle It was necessary to add the words “ or order or ‘‘beareV.” 

practice and custom prevailing in the 
Bombay market Whenm Dossnb/iai v. Virchand,^' the Hon’ble 
Judges of the Bombay High Court refused to recognise the cus- 

‘ bTar^r V to law and held a cheque with the word 

to^heTnt r 'v‘''>oi<t the word ‘ order ’ being added 

Ldes and‘''thrA!.‘t’ ‘ »ombay commercial 

a cheque payab e to A is in legal ellect the same as a cheque pay¬ 
able to A or order Sub-section 2 includes (/c) and (Tabotl 

makes^No^LYA instruments. Explanation III 

makes No. (ni) similar to No. (ii). 

h no, prohibu"/ ^ “ "•P" *"'''''' P™> ~SO,i- 

,r„mfnT‘*r'ch"i "onSSv 'Tn 7“"' "'j'' ''p 

OMginally m lorms (,) to (c) may become a 


21. 

1930 P. 239. 


22. 

23 A.L.J. 253. 


23. 

^ B. K. 1907: 

30 M. 75 

24. 

21 Horn. b.K. 1 

--49 I. C. 

25. 

1923 L. 388; 

4\t^ r\. 

1929 N. IJ 
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bearer instrument if indorsed in blank. A cheque is payable to 
A. A indorses it merely by putting his signature on the back 
and delivers it to B with the intention of negotiating it. A 
has not made it payable to B or B's order. In the liands of B 
the cheque is a bearer instrument and is in legal elfect similar 
to (y), (vii) or {viii). 

The view that a bearer instrument is always a bearer instru¬ 
ment was held in India until in Forbes Cornpbell & Co, v. The 
O^cial Assignee of Bombay,-^ Shah, C. J. and Kincaid,'J.’ held 
that where a bill is drawn in favour of a payee or bearer and 
is indorsed by the payee to a third person it ceases to be a bearer 
bill and is payable to the third person or his order. This was 
at variance with the practice of the commercial community and 
to remove the defect a Bill (Bill No. 16 of 1929) was introduced 
in the Legislative Assembly, it was rejected by the Assembly 
then, but was passed in 1934. 

Instruments Nos, {ix) and (.v) are not negotiable. They con¬ 
tain express words prohibiting negotiability. They are payable 
to A only and to none else. So they are not payable either to 

bearer or to the order of A and even though thvey may be pro¬ 
missory notes or cheques or bills of exchange they are not nego¬ 
tiable instruments.'^ Wc shall see that the negotiability ' of 
cheques can also be prohibited or restricted by crossing tiiem. 
Where the word ‘bearer’ is struck out without substitunng the 
word ‘order’ the instrument will be negotiable notwithstanding 
usage to the contraryBut where an instrument is once made 
or drawn payable to order or bearer it cannot become nontrans- 

ferable without the clearest words being used to prohibit trans¬ 
fer.^ 

Any instruments which fall within the above category are 
negotiable under this Act. This definition is exhaustive so far 
as this Act is concerned.^o Other instruments may become ne<To- 
tiahle cither by trade usage, or by special Acts, if (i?) they poss'ess 
the necessary formal features or facial characteristics, {b) do 
become or are made transferable by mere delivery or indorse¬ 
ment and delivery, and (c) the holder in due course thereof 
obtains a better title than the title of his transferor. Government 
promissory notes are securities issued in a negotiable form by 
the Governor-General in Council or by Provincial Governments in 

26. 27 B.L.R. 34= 1925 B. 173==86 I. C. 118. 

27. 30 M. 75; 76 I.C. 282; 22 A.LJ. 253. 

28. 16 B. 698. 

29. 76 I.C. 282. 

30. 52 B. 792; 14 I.C. 383; 52 B. 810; 52 B. 807; 1928 B. 407, 

436, 434. 
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respect of any loan contracted by it and their indorsement and 
renewal are authorised by the Indian Securities Act, X of 1920. 
Negotiable Instruments Act is apjilicable to them,^' 1 he 
transfer can be by an indorsement on the back of the note 
and if no space is left on the back for indorsements the note 
must be renewed.^" Bombay Port Trust Debentures and Bombay 
Improvement Trust Debentures have been held to fall within 
the definition and are, therefore, negotiable instruments under 
the Act.^ 

A Shahjog hundi is a negotiable instrument independently 
of the provisions of the Act although it does not come within 
the definition of the bill of exchange in the Act.’*“ 

Slock certificates arc ordinirily not negotiable. Debentures 
pava])le to bearer arc issued by trading companies or public 
liodics like Corporations and Municipalities. They are nego¬ 
tiable and transferable by delivery .Municijial or Corporation 
Bonds are not negotiable.'*^ In England Exchequer and Treasury 
bills, bonds and bank notes have been held to be negotiable 
instruments. 

Foreign Bonds issued by foreign Governments are negotiable 
by virtue of custom if payable to bearer,''^ Share certificates are 
issued by a company to every holder of shares in the company 
in a prescribed form. 'Phey are not negotiable in themselves 
but are treated as such on the ground of usage or estoppel,^' but 
sliare warrants are negotiable.'^'** 

Stock certificates like share certificates are prima facie evi¬ 
dence of title to stock 'I'hey arc marketable securities and are 
transferable like sluirc certificates. Dwidend warrants are orders 

31. Hans Raj i*. Rattanji .Tnd Walji, 24 B. 65; 2 C. L. J. 470; 5 

M. I. A. 1. 

32. 22 W. R. 106; 5 H. 268; 22 W. R. 106. 

33. Rut see 1928 B. 436 Dj-bcntvircs issued by the Bombay munici¬ 

pality are not iiej»ofiablc instruments. 

33a. 1936 A. 396. 

34. (1902) 2 K. B. 144. 

35. Mercantile Bank of India f. O. Silva, 30 B. L. R, 1255. 

35a. (1846) 12 Cl. & F. 787; (1855) 17 C. B. 161; (1890) 15 A. C. 2G7; 

(1824) 3 B. & C. 45, Bills of I’.x'change Act, S. 97. 

36. 18 Q,. B. D. 515. 

37. Surhhmee Chand v, Bengal Coal Go., 8 G. 317; Hazari Mali-. 

Satish Ghundcr, 46 C, 331. 

37a. (1905) 43 b. T. 339. 
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issued by a company on its Bankers, usually in the form of a 
cheque for the payment of the dividend due to a stock holder 
and if payable to order or bearer they are negotiable as such.^® 

Scrip is the receipt bearing a one anna stamp given by the 
company to purchaser of stocks or shares provisionally until 
the bond or certificate is ready for delivery. During the inter¬ 
val the scrip may pass from hand to hand like a negotiable 
instrument. 

Quasi Negotiable Instruments. 

There are some instruments which are recognized as nego¬ 
tiable in certain events only, e. documents of title like bills of 
lading,dock warrants, railway receipts'‘O; deposit receipts, 
interest coupons, letters of credit, pawn tickets, etc. The pos¬ 
session of such documents can confer on the holder no greater 
power than possession of the goods themselves and therefore the 
transferor of the document cannot give to the holder any better 
title to the goods than he himself possesses.''^ 

Other Negotiable Instruments. 

But the Act is not exhaustive of all negotiable choses in 
action. The title of the Act is misleading. From Section 137 
of the Transfer of Property Act, it is clear that any other instru¬ 
ments may by special law or by custom become clothed with 
the character of negotiability. Negotiable instruments are 
instruments recognised by statute, judicial decisions or usage as 
negotiable. According to the custom of merchants in Bombay a 
railway receipt is a negotiable instrument/^ but according to the 
merchants of Rangoon in the paddy trade a railway receipt is 
not a negotiable instrument/^ Foreign bonds are not negotiable 
instruments/'* but scrips of a foreign Government are negotiable 
when they are negotiable according to the law of the country of 
issue.***' In a case before the Privy Council it was held 
that a mate'^s receipt was not a document of title under Section 137 
of the Transfer of Property Act, and was not negotiable and it 
was observed by Their Lordships that if it were a bill of lading it 

38. (1646) 9 Q,. B. 396; (1931) 1 K. B. 173. 

39. 1935 M. 936; 1934 P. C. 246. 

40. Ibid. 

41. Smiths Leading Gases, Edition 13, Vol. 1, p. 538. 

42. 40 B. 639 (P.C.). 

43. 1923 R. 1(4). 

44. 4 B. 545. 

44a. (1875) L. R. 10 Ex. 337; 18 Q.. B. D. 515. 
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would be ncgotiablo.^*' Deposit receipts arc also not negotiable 
insti umentsA'^ As the necessities of convenience oftradc required 
froni lime to lime instruments originally not negotiable gradually 
came to be admitted to negotiability in England. It has been 
dennitely laid down by laiglish Courts that the law merchant 
is capable of expansion.^ ’ Indian Courts will also have to keep 
pace with the growing needs of commerce by adding to the 
category of negotiable instruments as required from time 
to lime. 


Negotiability by contract and estoppel. 

An instrument cannot become negotiable by contract when 
it is not one of the rccogni/cd classes. But in the case of iiistru- 
ments not strictly ncgotial^le, if they contain words purporting 
to make them transferable by indorsement and delivery or deli¬ 
very al<>nc, a person dealing with tlicm in such a way as to lead 
another person taking them to trc.it the same as negotiable, will 
be estopped from denying their negotiability.An indorsement 
to order or bearer will not, however, give negotiability to a noii- 
ncgotiable instrument.^^ 


Sub-section (2). 

Although a negotiable instrument could be made in favour 
of two or more joint payees, such an instrument made in favour 
of alternative payees was invalid before the Amending Act, V of 
MJl I.By this amendment it has been made clear that an instru¬ 
ment can be made payable to one of two, or one or some of several 
jjayccs in the alternative and the law has thus been made similar 
to laiglisli law.'"*' But a promise to pay a sum of money to a 
specilied ptMson or in the alternative to deposit the amount in 
Court is not in accordance with this sub-section and the instru¬ 
ment is not a valid promissory note since the Court is not a 
person. 


■15. Natcliappa Clictty v. Irrawadily Hoiilla Co., 41 C. 670 iP. G,). 

■15a 14 B. 4‘JO; 30 B. 910. 

46. Goodwinc i>. Roberts, (1063) L. R. U) Ex. 337; (1073) L R. 0 

Q.. B. 374; (1075) L. R. 10 Ex. 307; (1750) 1 Smith L. G. 534; 
46 C. 331. 

46a. (1068) L. R. 3 CIi. .\pp. 750 ; 1 Smiths L. G. 543; (1067) L. R. 

3 Ch. A. G. 355. 154; (1867) L. R. 3 Gh. A. G. 391 (1877)2 
Q.. B. D. 194. 

47. 38 Ch. O. 388; (1877) 2 Q,. B. 194; Smith o. Prosser, (1907) 2 K.B. 
735 ; In re Ramford Canal Company. 24 Ch. D, 85. 

47a. 13 L. \V. 103. 

47b. Bills of Excliangc Act, S. 7. 

74c. S 4 M. L. J. 204. 
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14. When a promissory iiote^ bill of exchange or 

cheque is transferred to any person, so 
^ as to constitute that person the holder 

thereof, the instrument is said to be negotiable. 

NOTES. 


VVe have seen above that the transfer of a chose in action 
may be by assignment under the ordinary law or by negotia- 

tion. 


Negotiation. 

Transfer by negotiation can be effected only under the pro- 
visions of this Act. If the instrument is a ‘bearer’ instrument it 
can be effected bv mere delivery. If it is an order instmment it 
can be effected by indorsement and delivery.'^ Under Section 8 

vve have seen that a person in possession of a bearer mstrument 

or the indorsee of an order instrument is a holder and is entitled 
in his own name to sue on the instrument. The payee is a holder 
by negotiation.^ If such holder is a hoWer in due course, 
under Section 9, he gets a title which is free from all defects. 


Such transfer is negotiation. Reading Sections 8 and 14 
together negotiation may be defined as the process by which a 
th?rd party is constituted tlie holder of the instrument so as to 
entitle him to the possession of the same and to receive or recover 
the amount due thereon in his own name.-“ Handing over a 
bearer instrument to a servant for safe keeping is not negotiation; 
there must be a transfer with intention to pass title and in t e 
manner prescribed by the Act. It has the effect of conferring on 
a holder in due course special rights and privileges which the 
ordinary assignee of a chose in action does not enjoy. 


Transfer of Negotiable Instruments in other ways. 

The Act does not prohibit assignment of such instruments 
otherwise than by negotiation.' The equitable title to the instru¬ 
ment may be transferred by the holder in lawful possession by a 
separate instrument in writing or by an order of Court.^ If an 


48. 11 M. 290, 17 M. L.J. 393. 

49. (1929) 1 K. B. 40. 

50. 46 C. 391. 

1. 28 M. 224. 

2. 28 M. 544; 31 M. 534; 21 M. L.J. 422. 

3. 46M. 259;51 I. C. 2j'. 
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instrument is transferred in contravention to the rules laid down 
by Chapter IV of the Act for negotiation, e. g.^ if a bill payable 
to order is transferred by mere delivery without indorsement it 
will not constitute the transferee a holder, it cannot be said to 
have been negotiated, and it is doubtful whether it will even have 
the effect in law of a mere assignment under the ordinary law/ 

In places where the Transfer of Property Act applies the 
transfer can be effected only in accordance with the provisions 
contained in Sections 130-132 of that Act. Section 137 of the Trans¬ 
fer of Property Act says, “Nothing in the foregoing sections of 

this chapter applies.to instruments which are for the 

time being by law or custom negotiable”. This has been 
interpreted to mean by some Courts as prohibiting assignment of 
negotiable instruments altogetherand by others as permitting 
even oral assignment even in places where the Transfer of 
Property Act applies/'' Both these views have in later decisions 
been considered as incorrect and the correct legal position seems 
to be that taken in 1937 l*at, 100 (P, B.), c. g.,' that— 


(«) Section 130 of the Transfer of Property Act provides for 
transler of actionable claims which include negotiable instru¬ 
ments. 

(b) Section 137 merely excludes negotiable instruments 
from the operation of Section 130 and enables them to be 
transferred by mere negotiation. 


(c) Negotiable instruments can, therefore, in addition to 
being negotiable be transferred by assignment in accordance 
with the I’ransfcr of Property Act where the Act applies and 
even without a writing or orally where the Act does not apply 
and equitable assignment is permitted.The question recently 

an oral assignee of a 
promissoiy note can sue on the note and after a careful review 

of all the authorities on the point Bhide, J., has held, that such a 

transfci is permitted in the Punjab; the transferee may sue as a 

holdei entitled to receive and recover the amount in his own 
name.* 


4c. 


4. II M. 224; 17 M. *161. 

4a. 1934 P.382; 1931 C. 387. 

4b. 51 I. C. 250; 21 M. L. J. 80. 

1934 C. 549; 1932 L. 30; 1936 L, 547; 6 L. 487; 29 P. R. 
1919 ; 1934 B. 356; 28 M. 544; 30 M. 88 (P. B); 1933 M. 133; 
38 M. 297; 21 M. L. J. 80, 55 I. C. 718. 

4d. Pt. Ram Rattan Joshi v, Gobind Rai, 1939 L. 501. 

question whether a bill or promissory note can be transferred 
otherwise than by indorsement and whether the assignee can sue on such 
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Collateral securities. 

Where along with a promissory note securities are deposited 

an assignment in his own name has been fully discussed in a recent 

Full Bench judgment of the Patna High Court in Ghanshyam Das Marivari v. 

Ragho Sahu Gf others, reported as 1937 Pat. 100 as follows 

‘Hn 28 Mad. 544 the Acting Chief Justice of the Madras High 

Court held that an assignment of promissory notes by a registeied instru¬ 
ment gave the assignee the right to sue upon them in his own name though 
the assignee in such circumstances acquired only the right, title and interest 
of his assignor, whereas the indorsee would have all the rights of a holder 
in due course. In 1912 in 38 Mad. 297 Sir Arnold White, presiding over 
a Special Bench of the Madras High Court held that where a promissory 
note had been mortgaged to the plaintiffs of that case without indorsement, 
the transferee was entitled to sue upon the note and was actually the only 
party entitled to sue. In 16C. W. N. 666 where a promissory note had 
been transferred by a registered deed of gift the transfer was held to be 
a valid assignment. It has been decided in Burma and in the Punjab 
that such an assignment could be made in more informal fashion and yet 
be effective. The Burma Chief Court in 66 I. C. 501 held that a negoti¬ 
able instrument could be transferred so as to enable the transferee to main¬ 
tain a suit thereon even without indorsement or a written assignment. In 
the Punjab it had been held by the Chief Court in 51 I. C. 250: 29 
P.R. 1919: 1919 Lah. 85 that indorsement was not the only mode by 

which a negotiable instrument could be transferred; it can be assigned 
otherwise and the assignee could sue in his own name, the only difference 
being that the assignee would have only the right, title and interest of the 
assignor while the indorsee w'ould have all the rights of a holder in due 
course following the decision in 28 Mad. 544 to which reference has been 
made. 

“I do not think that it can be held in view of these authorities that 
indorsement is the only means by which a negotiable instrument can be 
transferred. Chapter 4, Negotiable Instruments Act deals with the man¬ 
ner of the negotiation of these instruments. In the ordinary way, under 
Section 48 of the Act, a handnote, such as we have before us in the present 
case, would be negotiated by indorsement and delivery thereof; a promis¬ 
sory note indorsed in blank or a promissory note to the holder or bearer is 
negotiated in simpler fashion. But the Negotiable Instruments Act itself 
does recognize that negotiable instruments may be transferred and for 
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for the debts the question arises whether the securities pass 
to the holder or transferor along; witli the transfer or negotiation. 
Opinion on this question is divided. In some cases it ^vas held 
that the hypothecation passes along with the debt, while in 
others the contrary view has been taken and it has been held that 
there should be an independent registered conveyance of the 
collateral securities.^ 

15. When the maker or holder of a negotiable 

instrument signs the same, otherwise 

Indorsement. , i i r* 

than as such inaker, for the purpose of 
negotiation, on the back or face thereof or on a slip 
of paper annexed thereto, or so signs for the same 

purpose a stamped paper intended to he completed 
as a negotiable instrument, he is said to indorse the 
same, and is called the “indorser." 


considerntion Otherwise tlian by negotiation bcrniise Section 110 (a) of 
the Act provides that until the contrary is proved, where a negotiable 
instrument has been negotiatetl or transferred, it shall be presumed that 
it was negotiated or tiaustcrred for consideration. 


‘*In the case now before us the promi.ssory note was transferred by 
means of a registered instrument and we liave not to consider the question of 
whether the transfer by Ic.ss formal means other than by indorsement would 
or would not be invalid. Section 130. Transfer of Property Act provides that 
a transfer of an actionable claii- shall be ciVcctcd only by the e.xecution of an 
instrument in writing but Section 137 of the Act provides tliat nothing in 
Section 130 shall apply to negotiable in.struincnts. Section 137 of the .Act ex¬ 
cludes negotiable instruments from the operation of the rule which requires 
that transfer shall be made by a written instrument, because tlicy are 
ordinarily transferred by negotiation. Nothing in Section 137 prohibits the 
n-ansfer of negotiable instruments by means of separate written instruments, 
but the question of whether in the present instance the transferee was entitled 
to sue as the holder of the handnotc and also as a.ssignec of the debt of which 
the handnote was evidence does not arise in this case because he did in 
fact institute his suit in each of these rapacities, and when his claim to 
recover the amount of debt was proved he was entitled to succeed ” 

(In this case Courtney Terrell, C. J., who ha<l expressed a somewhat 

dinercnt opinion m 13 Pat. 653 candidly confessed that his previous 
opinion was merely ohilrr and was erroneous), 

TVI2 'V* 26 
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16. *(1) If the indorser signs his name only, 

the indorsement is said to be “in 

Indorsement “in i 55 i -r 1 

blank” and “in blank, and ii he adds a direction to 

full.” , 

Indorsee. P^Y amouiit mentioned in the 

instrument to, or to the order of, a 
specified person, the indorsement is said to be “in 
full”, and the person so specified is called the “in¬ 
dorsee” of the instrument. 

(2) The provisions of this Act relating to payee 

shall apply with the necessary modifications to an 
indorsee. 


NOTES. 

Section 45 of the Act prescribes the mode of nesvotiatioii and 
Section 51 the persons who can negotiate the instrument. Berner 
instruments can be negotiated by delivery only. They neS nm 

C ted 'i t can^y nego- 

tiated only by indorsement and deliverv A vprhol 

or mere delivery without indorsement is not valid and confert^no 
tide, except where equitable assignment is permitted”^ The 

sStion the transfer^ a iiolder under 


Significance of Indorsements. 

or sul^qutmToldet^- "^‘^timent guarantees to his indorsee 


*Section 16 was re-numbered 16(1) and sub-section ( 2 ) was inserted h 
Section 3 ofActV of 1914. ^ hy 

5 a. Tbe holder ofa cheque is generally asked by the paying banker to 

indorse it before payment. The holder of a bearer cheque is not 

bound to do so, but he generally does it because in case of refusal 

the banker can insist on him to give a stamped receipt for the 
amount, 

55 I. C. 718; 18 C. W. N. 494. 

6 a. 1936 L. 547; 1932 L. 30; 6 L. 487. 

7. 32M. L.J. 354. 


6 . 


77 


Ss. 15—161 rHF. NRGO i’lABLF, INSFRUMENIS ACT 

^2) thnt it wns s^pnitinf* in f’\'ory p^irticulni at the time of 
indorsement, 


(3) that prior indorsi^ments are (^rnnine. 

Essentials of a Valid Indorsement. 

A person taking a negotiable instrument in order to avail of 
the rights and pri^vileges of a holder must see that if the instru¬ 
ment is an order instrument it is properly indorsed in his favour. 
He must see that indorsements on order instruments are regular. 
In ease an indorsement happens to be in a foreign language, the 
banker called upon to pay on a cheque can postpone payment 
pending inquiries or confirmation. 

The indorsement to operate as a valid negotiation;— 

(0 must be on the instrument^ (back or face),'* or if no 
space is left on the instrument on a supplement or separate paper 
attached to it called ‘‘allonge” (a French word meaning slip of 
paper gummed to end of bill of exchange to give room for further 
indorsements)*'* but not on a copy of the instrument.” It is 
desirable that the indorsement be in ink though one in pencil is 
not bad and has been held to be within the custom of merchants 
in England.*" Under Section 5 of the Indian Securities Act, X of 
1920 the indorsement of Government security must be on the back 
of the security. 


(ii) it must be made by maker or holder, or as is clear from 
Section 51, by the drawer, or payee,or indorsee. The maker 
may indorse otherwise than as maker in a case where an instru¬ 
ment is payable to maker’s order. A stranger cannot indorse it,” 
nor by putting his name to an instrument does he make himself 
liable on an instrument as indorser; but he may make himself liable 
as a surety if he guarantees payment.” Where upon a true construc- 


8. 3 Jur. M. S. 637. 

9. 3 B. L. R. (O. G.J, 130); (1857) 3 Jur. (N. S.) 637. 

10. Manmohina /•. Sery. of State for TiKlia, 22 \V. R, 106. 

11. 32 B. 247. 

12. Geary v. Pliysic, (1826) .5 B. & C. 234 -108 E. R. 87. 

13. 24 M. 654. 

14. Thakcr.sey r. Kisliantlas, 7'3 I. G. 202-—1025 S. 0; 41 I. C. 186; 19 L, 

560. 

15. 44 G. 978. 
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tion of a document it is plain that the payee’s name is mentioned 
therein as payee in his capacity as agent of his firm and not in 
his personal capacity the proprietor of that firm is really the true 
payee and can, therefore, endorse the promissory note. A bill 
payable to an unregistered company cannot be indorsed by the 
company after registration as the two are different persons.it^i^ 

Backer. 

When a stranger indorses an instrument he is called the 

‘backer’. Under Section 56 of the Bills of Exchange Act such a 

person is liable as an indorser to the holder in due course, but such 

an indorsement is void in India and the indorsee cannot sue on 
the instrument.i^^ 


name of the payee or 
indorsee is spelt incorrectly or payee or indorsee is wrongly 

designated the spelling of the name and spelling of the indorse¬ 
ment must correspond with those in the instrument. But if the 
payee wishes he may add his correct name in brackets.” Compli- 

courtesy titles do not form 
parts of indorsements. But full names are not essential. Initials 
inay suffice. Thumb impressions in the case of illiterate persons 
should, in practice, be attested. An indorsement in pencil by a 
rubber impression or any other form of the fascimile signature is 
valid at law if placed by the person whose signature it purports 
to be or through his authority.”b But a mere number or a pr ! 
yate mark will not suffice.'^ A person may sign the indorse¬ 
ment himself or may get some one else to do it for him.'*' 

When an instrument is payable to joint payees, not in part¬ 
nership both must indorse it. When it is payable m a club or a 

person indorsing it on their behalf must show 
that he is doing it in a representative capacity orily. 

(w) It may be made either by the indorser merely siirn- 
mg his name on the instrument (in which case it is calkd^an 
indoi sement in blank or a general indorsement) or by any words 
showing an intention to indorse or transfer to a specified p™ 
with or without a direction to pay to such person or his^oX 

16. 1934 R. 289 (1918 P. C. 146; 1932 R. 9; 46 C.' 663, Dist) 

16a. 11 Com. Cases 250. 

16b. 1925 S. 9; 44 C. 978. 

17. Willis ii. Barret, (1816) 2 Stark. 29. 

17a. (1826) 5 B. &C. 234. 

17b. (1879) 48 L.J. Ch. 567. 

18. (1797) 3 Ves. 268. 

19. 1936 Com. L. J. 21; 1936 R. 26. 
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(indorsement in full or special indorsement). No specilic form 
of words is prescribed for an indorsement."^ But intention to 
transfer must be clear. The intention is to be gathered from 
the words used and not from evidence aliunde."* ‘Pay A’ ; pay 
‘A or order' ; ‘ I have received the amount of this note from vou 
and have assigned this note to you with power to recover the 
amount due under it by showing the same’;"- ‘I have sold the pro¬ 
missory note for Rs. 60/- to Babu Lai and I have no further in¬ 
terest left in it,’-^ ‘this is made over to ‘‘Pay A or order as per 
accounts attached without recourse,are good indorsements, 
but words importing mere acknowledgments or conditional 
directions to pay or not containing any direction as to payment 
at all, c. g,^ Received the amount from T. K. 


(Sd.) K. Anandam. 

as from the language used one can not infer an intention to 
transit r-^ are not indorsements at all. ' 'I'hc intention should be 
clearly expressed to transfer the instrument and to clothe the 
transferee with the right to recover the money due under it.“^ It 
need not bear any date ; recitals as to consideration arc not ne¬ 
cessary, though consideration is presutned to ha'^c passed. 
Indorsement may be qualified in several ways in which cases it is 
called a restrictive indorsement. It may prohibit further nego¬ 
tiation as by use of the words “ pay X only ” or by indorsing for 
a special purpose, e. g.^ for collection or by constituting the 
indorsee a trustee."’^ 


(i’) it must be comj)letcd by delivery of the instument.-'*'' 
Delivery must be with the intention of passing title and necessarily 
implies acceptance by the indorsee.If delivery is condi¬ 
tional indorsement is not complete until the condition is fullilled/-^'^ 


20. Swarainkri.shna v. Moidcaii, 33 M. 3-1; (1030) M. & M. 576. 

21. 1921 M. 122; 1936 M. 417. 

22. 33 M. 34. 

23. 1935 O. 264; S. 50, III. . 

24. 24 M.L.J. 296. 

24a. 1927 Lah. 09. 

25. 1936 M. 417. 

26. 30 M.L.J. 273; 13 15. L. R. 359. 

27. 95 LG. 704; 17 M. 461. 

28. S. 118. 

29. 23 1. G. 545; S. 50. 

29a. (1836) 1 M. & W. 365. 

29b. S. repost; (1870) L. R. 5 Q.. B. 475. 

29c. 0856) 10 Moo. P.G. 94. 
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The delivery must be made by indorser himself or by some one on 
his behalf with the intention of passing the property in the instru¬ 
ment.^'^ If an instrument payable to order is delivered with¬ 
out indorsement, the transferee acquires the right of an assignee of 
an ordinary chose-in-action and cannot sue without indorse¬ 
ment."^ 

{vi) though indorsement presupposes the existence of a 
completed instrument, even blank instruments may be indorsed. 
The indorsee in such a case is entitled to fill up the blanks in 
the instrument according to the directions of the indorser within 
a reasonable time (Section 20). 

{vii) as to rules for indorsement of cheques, see notes 
under Section 31 post. 

{viii) under Section 6 of the Indian Securities Act the 
indorsement of a Government security may be made to the order 
of the holder of the office by the name of the office, and then it 
will pass to his successor in office without further indorsement, 
who can indorse it in his own name and the name of the office. 

Classes of Indorsement. 

Indorsements mav be — 

% 

(i) Blank or General; or 

(n) In Full or Special; or 

{Hi) Partial, /. c , with regard to a part of the amount of 
the instrument only ; or 

(if) Restrictive, i. e.y prohibiting further negotiation or 
restricting the indorsee to deal with the bill as direct¬ 
ed by the indorser ; or 

(y) Conditional, or 

{vi) Sans Recourse, i. e., where the indorser excludes his 
liability. 

Effect of Indorsement. 

An indorsement, while it transfers the property in an instru. 
ment to the indorsee as the new holder, docs not operate as an 
assignment to the indorsee of the debt due by the maker to the 
original payee. Thus where C has executed a promissory note 
to B and A gives a letter to guarantee to B for the payment of 
the loan to G and the note is endorsed to another ; it is doubtful 
whether the letter of guarantee is assignable and when it is not 


30. S. 46 ; (1870) L. R, 5 Q., B. 475. 

31. ,6B. & C. 433. 





S. 17J THl-: NEGOTIABLE INSTRUMENTS ACT 

assigned the guarantee Ijcing personal to the payee only he can 
sue upon it and not the endorsee of the note or any other person. - 

17. Where an instrument may be construed 
.\tni)i,[,Mious in- cither as a promissory note or bill of 
struments. cxcliangc, tlic lioldcr may at his elec¬ 

tion treat it as either, and the instrument shall be 
thenceforward treated accordingly. 

NOTES. 

Ambiguous Instruments, 

An ainl)iguous Instrument must be distinguislied from au 
insUumciU with its amount stated differently in figures and in 
words (Section 18) and from an ‘ inclioate’ instrument defined in 
Section 21), in which if the blanks arc left unfilled it is no 
insliu'i'CMt at all.’“'‘ 

i\n instrumciu, which in form is such that it may either l)c 
treated as a lull of exchange or as a promissory note, is an ambi¬ 
guous insli utneiu.^^ Section 3 sub-scction 2 of the English Bills 
ot ICxchaugc .\ct slates that wlicrc in a bill drawer and drawee 
ai c tlie same persons, c»r where the drawee is a fictitious person 
ui the person not liaving iltc capacity to contract, the holder may 
ticat the instiuinent, at his option, either as a bill of exchange or 
as a proinisroiy note, ^ Bills drawn to or to the order ot the 
drawee, by an agent on principaE*'' or by one branch of a bank 
on another ot by ihi'Directors of a Gompany on ihcir cashier'**’ 
arc also ambiguous iuslruments.'' A proinissoiy note addressed 
to a third person may be treated as a bill by such person accept¬ 
ing it.-*'* \Vhilc a bill not addressed to any one may be treated 
as a promissory note.' '' But where drawer and payee are the same, 
where A dra\vs a bill payable to A’s order it is not an ambi- 

32. 1331 M. 350; 70 L.T. 709; 9 M. & W. 720: 17 E C. 417; 40 M. 727; 

53 15. 819; 59 E. 377 V. C., 23 M. L. J. 354; 67 M. L. J. 395. 

32a. 31 L. J. (P. C.) 365. 

33. 50 15. & C. 438. 

33a. 22 C. L. J. 22; (1932) 2 Ch. 1 

34. 15 15 267; 22 C,E J. 22; 1930 I . 239. 

31a. Uaiiicl S. 25. 

J ib. (1850) 9 C. IS. 574. 

35. b7 1. E. 85; 58 1. E. 313; 51 E E. 859 ; (1877) 3 A.C. 133 P.C., (1887) 

36 Ell. U. 522. 

35a. 6 15. & E. 433; 57 E. 695. 

35l». (1936) 2 K.15. 101. 
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guous instrument and cannot be treated as a promissory note 
Shahjog Hundi. 

Where in a hundi the drawer and the drawee are the same 
person the holder has the right to treat the document eiAer as a 
bill or note even though it may be a bill in form. The point 
arose in connection with a Shahjog hundi m Asa Ram, v. 
Tsri Chand in this way. The defendant d.jw two Shah- 

ioghundisforRs.400'- each payable after 562 and J/o days les- 
oectivelv On an objection being raised to their admissibility 
for want of stamp the trial Court admitted them subject to pay¬ 
ment of penalty chargeable on a bond. The Calcutta High Couit 
on appea^l held ; (a) the Shahjog hundi is only payable to the 
respectable holder and is not equivalent to a hundi payab e to 
hearer”® (b) nor is it a bill of exchange or cheque payable to 
order W it is a bill of exchange which is not at any rate in 

the full sense a negotiable instrument ; it is a bill of exchange 
payable to a certain person.jrf) This Act has not made any 
iDrovision corresponding to that in English I.aw, e.g., 
J^hat where in a bill the drawer and the drawee are the same 
person the holder may treat the instrument at his option either 
as a bill or as a promissory note but on principle the law must be 
the same (e) An attested Shahjog hundi can be sued on either 
as a promissory note or as a bond and may be admitted to evi- 
dence as a bond subject to the penalties under the Stamp Act. 

Once the instrument has been treated either as a bill or as a 
promissory note, it cannot be treated differently afterwards. 

Thus where for goods sold and delivered the defendant gave 
the plaintiff an instrument in the following form : 

£44. 11s. 5d. London, August 5, 1826. 

Three months after date I promise to pay Mr. .John Bury 

or order forty four pounds eleven shillings and five pence, value 

received. 

Tf-kVin Rnrv 


J. W. Gruthrot 

35 Montague Place 
Bradford Square 

and Gruthrot’s name was written across the instrument as an 
acceptance, and Bury’s name on the back as an indorsement, it 


35c. (1893)2 Q..B. 206. 
35d. 33 I. G. 287. 

35e. 26 A. 493. 

35f. 18 B. 570, 
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was held that the plaintiff miajht treat the defendant Bury either 
as a drawer of a bill or maker of a note and therefore was not 
liound to give him notice of dishonour. ’ 

Similarly, a person who accepted a hundi purporting to be 

a promissory note even tliough he was not the drawee thereof 
was held liable as an acceptor. '^ 

The commercial importance of tliis provision is fully discuss- 
in liaison v. The Xnv Orirnlal Bank Corhoration 

On 29th April, 1889, the plaintiT's brother-in-law 
Mohammad Ibrahim pun liased from the defendant's branch 
at Mauritius a I)ill of exchange diawn on their Bank at Bombav 

payable on demand to tlic plaintilF's oider in Bombay. The hill 
was in the follot\'ing terms : — 


The New Oriental Bank Corporation Ltd. 

Mauriliuc, 29th April, 1889. 

On demand pay this first of exchange (second of same 
tenor and date being unpaid) to the order of Sulleman Hassan six 

lundred and ^rty rupees for value received. For the New 
Oriental Bank Corporation Ltd. 

To 

The New Oriental Bank Corporation Ltd., 

Bombay. 

Mohammad Ibrahim sent the bill by registered post to Bom- 

w/ to the plamtifT. Dming its transmission the bill 

was stolen On 10th May, it was presented bv some person to 

i-'ll •> forged indorsement in 

^ of f'o bill, made inquiry at the 

Bank and was told that the Bill had been paid. On beini sholvn 
the indorsement the plaintill'pronounced t to be a for"erv and 

£t the Olaii t 11 " ^’"’'’isnous instrument ” and 

7 7 1 olcctcd to treat it as a bill of cxchan-re and 

tha treating the document as a bill of e.xchan-c the defendants 

7ho‘pres7nmd7hc-'biir''^''f ''V'’'- holder 

WHO presented the bill under Section 85 of the Act. 

Stamp. 

36. Pate Raynolds, (1854) 9 Bxch. 410. 

^7. !)7 C. G05: (3 C. & K. 433 
3«. 15 B. 267. 
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benefit is not taken away by Secti(.»n 6 of the Stamp Act, which 
provides that where an instrument falls within two or more des¬ 
criptions where duties chargeable thereunder are different, it will 
be chargeable only with the highest of such duties. It would be 
reasonable to read Section 17 of this Act as a proviso to Section 
G, Stamp Act."^^ 

18. If the amount undertaken or ordered to 
, „ be paid is stated differently in fmures 

VVljere amount i ^ ^ i • 

is stated diifereni- lu words the amount Stated m 

ly in figures and woixls sliall bc the amouiit Under¬ 
taken or ordered to be paid. 

NOTES. 

Illmtraliom. 

I. 

LahorCy January I, 1930. 

Rs. 500-0-0. 

Two months after date I promise to pay to Mr. Mool Ghand 

or order five thousand rupees for value received. 

RAM LALL. 

II. 


CalcuUay March 3, 1930. 


£ 1 , 000 - 0 - 0 . 

Sixty days after sight pay to Mr. John Wood one hundred 
pounds for value received. 

MOOKERJEE. 

To 


Mr. Thomas Jones, Merchant 

at Liverpool. 

No. 1 shall be treated as a promissory note for Rs. 5,000 
and No. 2 a bill for100. No evidence can be given to show 
that the intention of the parties was different.^® Where the sum 
expressed in words is clear an alteration of the figures in the 
margin can be presumed to be genuine.^* But a banker may 
refuse payment of cheque where amount in words differs from 
that in figures.Where the amount given in the margin is in 


39. 63 M.L. J. 548. 

40. 50 R. R. 731; (1839) 5 Bing. N. C. 425. 

41. (1882) lOQ,. B. D. 30, 35. 

4Ia. (1918j A. C. 777. 
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words and differs from the amount "iven in the body of the 
instrument in figures it cannot be said whether the section would 
apply or not If the written words of an instrument differ from 
primed matter, the written words will prevail.^- 

An instrument not containing the amount in figures or in 
words is an inchoate instrument. See Section 20. 


19. A promissorv note or bill of exchange, in 

Tn.tmmems pay. vvliich no time for piiymcnt is spcci- 


able oil Llemand. 

on demand. 


fied, and a cheque, are payable 


NOTES 


See notes to Section 21. 


20 . 


ccl 


Where one person signs and delivers to an- 
Inchoate .tamp- othci' a paper Stamped in accordance 


instrumrnts. 


with the law relating to negotiable 
instruments then in force in British 
India, and either wholly blank or having written 
thereon an incomplete negotiable instrument, he 
thereby gives prima facie authority to the holder 
thereof to make or complete, as the case may be, 
upon it a negotiable instrument, for any amount 
specihod therein and not exceeding the amount 
covered by the stamp. The person so signing shall 
be liable upon such instrument, in the capacity in 
which he signed the same, to any holder in due 
course for such amount : Provided that no person 
other than a holder in due course shall recover from 
the person delivering the instrument anything in 
excess of the amount intended by him to be paid 
thereunder. 


NOTES. 

An incomplete inUrumsut^ e, g.^ one not mentioning tlic sum 
payable, or leaving blank ihe name of the payee, or one simply 
signed, when signed and delivered implies an authority to 
fill the blinks and to create a completed instrument. Names of 

42. SOB. I ; 2Q B 360. 

f 
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the partv, date, amount or other particular or particulars may be 
left blank and the name of the payee is usually left blank to 
enable the holder to pass on the instrument without himself 
incurring liability as an indorser/^ It is to be distinguished 
from a complete instrument which is so drawn up as to enable 
a fraudulent person to alter it with facility, for example, a bill 
altered after acceptance from £ 500 to £3,500. There must be 
a properly stamped (stamped according to Indian Law) docu¬ 
ment before the Gourt.^^ 

The Principle. 

Persons often lend their mercantile credit to others by 
signing their names on blank papers to be afterwards filled up 
as completed instruments.*^ In a recent case the Manager of a 
Punjab bank while going out used to sign blank drafts on a bank 
and leave them with his Accountant pending instructions as to 
their issue. Such person, who gives another possession of his 
signature on a bill stamp, prima facie, authorises the latter, as 
his agent, to fill it up and give to the world the bill as accepted 
by him. He enables his agent to represent himself to the world 
as acting with a general authority and he cannot say to a bona 
fide holder for value, who has no notice of secret stipulations, 
that there were secret stipulations between himself and the 
agent. “ The principle is not so much that of agency as that of 
estoppel. A person actually authorises the drawer’s name to be 
inserted, but he enables the person to whom he gives the bill 
to use it and so to give the bill currency—(the power to fill the 
blank is not cancelled by the death of the acceptor).”^^ But no 
suit can be brought on an incomplete instrument unless the 
blanks are filled in by the payee."^ In such a case if the suit 
on a defective instrument fails plaintiff can sue on the loan itself 
after amendment of the plaint.'*'* 

Delivery. 

The estoppel cannot operate unless there was an intention 
to make the representation by the issuing of a blank paper 
therefore, it is necessary that the signer should have delivered the 
instrument.^ Where, for example, the instrument was placed 
by the Bank Manager in his drawer, and some person stole it 

43. 54 I C. 3 

44. 2 M. and S. 90; 17 I. G. 915. 

45. Daniel S. 142. 

46. 17 I. C. ; 1932 P. 324. 

47. 1932 P, 324. 

48. 13 B. L. R. 835; (1907) 1 K. B. 794; 5 C. 39. 

49. (1878) L. R. 3 Q. B.D. 525 C. A.; 36 B. 455; (1907) 2 K. B. 735. 
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and filled it up a Iiundi for Rs. 500, no estoppel would arise 
against him because he never issued the instrument intending 
it to be used as a negotiable instrument. 

Stamped Instrument. 

The section in terms seems to apply to stamped instruments 
only. Instruments that do not icquirc stamps, e. cheques are 
not covered by the strict language of the section though the 
j)rinciplc of the section might apply wlierc estoppel is pleaded 
and proved.'''" 

Holder in due course. 

d'hc section dearly intends the j)crson signing and deliver¬ 
ing to be liable to a holder as well as to a holder in due course. 
But there is a diflcrencc in their respective rights. An ordinary 
holder can recover only what tlie signer intended to be paid under 
it.'^ A JKMSOM knowing that a person in i)Osscssion having 
aiuliority to fill an instrui’'eni has only a limited authority can¬ 
not claim the advantage.' 

Thus: — 

(^/) A bill is dra\vn payable to.or order. A holder may 

write his own name and sue upon the instrument,- 

(b) A owes B some money on book account. They orally 
take account of their transactions, and find that about Rs. 200 
are due from A to B. A wants to give a promissory note for 
the book debt. He puts a one anna stamp on it and leaving 
the amount I)lank authorises B to lill it up in accordance with 
the account, B fills up Rs. 350 while on the book debt only 
Rs. 190 are due. B cannot recover more than Rs. 190.^ 

(c) In the above illustration if B endorses the filled pro¬ 
missory note in favour of G who was present when A and B dis¬ 
cussed their dealings, or who saw A hand over a blank promis¬ 
sory note to B, G, having notice of the limited authority given to 
B, cannot recover more than Rs. 190. 

But a holder in due course can recover the \vholc amount 
made payable by the instrument provided it is covered by the 
stamp even though the amount authorised was smaller.'' T he 

4'Ja. 1937 L. 283; 5 C. 39; (1907) 1 K. 13. 794. 

50. Ilogarili Latham and Co.,(lU78i3 13. U. 643. 

1. (191t)10L. T. 93i: (187B)3 13. D. 643; (1902) 1 K. B. 361; 

(1854) 2 Sm. & G. 147. 

2. (1036) 2 Bing. X. C. 514. 

3. (I907i 1 K. 13. 791. 

4. (I9U2) I K. 13. 361; 1805 6 li.\. 069; 10 Q. B. D. 80 
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holder cannot attach an unsigned stamped paper to the signed 
paper given to him to cover a larger amount,^*^ 

Thus:— 

(a) In illustration {b), above if B endorses the pronote in 
favour of C, who is a holder in due course, C can recover 
Rs. 250 from A. 

(b) But if the amount filled in by B is 400, C cannot recover 
it, for the amount is not covered by the stamp. 

It has been held, that the fact that the amount stated in 
the body of the bill dilTcred from certain figures in the margin 
was not sufficient cause for a holder to believe that the figures in 
the margin indicated the amount for which acceptor had given 
his signature and that the bill had been completed otherwise than 
in accordance with his authority. Thus A signs his acceptance 
on an inchoate hundi bearing a six annas stamp with the amount 
left blank. He authorises the drawer to fill in the amount of 
Rs. 100 and writes Rs. 100 on the margin of the hundi. The 
drawer fills up the amount of Rs. 400 in words and the bill gets 
into the hands of a holder in due course. Such holder can re¬ 
cover the amount of Rs. 400 from A,^ ’ 

Time. 

The power of completing the instrument must be exercised 
within reasonable time. It may be exercised even after the 
death of the acceptor.''”' 

Holder. 

The authority may be exercised by any holder and not 
necessarily by the person to whom the inchoate instrument is 
delivered. 

Date. 

If the date is left blank the holder can insert the true date.^ 
Even if a wrong date is inserted parties would remain liable. 

Payee. 

Payee is holder for this purpose in India though not in 
England.® 

The holder of a blank but stamped and duly signed 
paper described as a handnote by the drawer in his own hand¬ 
writing can convert it into a negotiable instrument payable to 
any specified person and not necessarily to himself. In such a 

4a. 54 I. G. 3. 

5. (1853) 22 L. J. C. P. 278. 

5a. (1882) 20 Gh. D. 225; (1883) 25 Gh. D. 666. 

6. 2 M. and S. 90; (1907) 2 K. B. 735 C. A. 

7. (1929) 1 K. B. 40; (1902) 1 K. B. 361, 

8: (1848) 2 L.T. (O. S.) 153. 
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case it is not open to the drawer to plead that the person to 
whom the money is due is not the specified payee.^^ 

Drawer. 

Where a person gives acceptance to a bill blank as to the 
name of the drawer he cannot subsequently say that he gave his 
acceptance on an invalid instrument and is bound by the accept¬ 
ance if the holder inserts the name of the drawer.®'^ 

For the amount of stamp duty leviable on bills, notes and 
cheques, sec Appendix 2. 

21. I n a promissory note or bill of exchange 

the expressions “at sight’' and “on 
"o!/'^*'^prcscnt- presentment” mean on demand. The 
sight.” expression “after sight” means, in a 

promissory note, after presentment for 
sight, and, in a bill of exchange, after acceptance, or 
noting for non-acceptance, or protest for non-accept¬ 
ance. 

NOTES. 

Instruments Payable on Demand. 

Section 19 and the first part of this Section show that the 
following instruments are payable on demand: — 

1. A cheque is always payable on demand and cannot be 
expressed to be payable otherwise than on demand. 

2. Bills and notes when expressed to be payable on de¬ 
mand, or '‘at sight” or ‘‘on presentment/* 

3. Bills and notes in which no time for payment is speci¬ 
fied/ 11 in an instrument time for payment is left blank it will 
be regarded as payable on demand unless evidence is given to 
show that any specified period was intended.*’® 

Difference between ‘on demand* or ‘at sight.* 

Though so far as lime allowed for payment is concerned in¬ 
struments payable on demand, or at sight, or on presentment, or 


8a. iy-lUlVJ7J; 1832 P. 324 ; 1 7 I. C. 
M. 88 ; 1934 i\ 382. 


915 ; G813) 2 M. & S. 90 ; 30 


8b. (1880) L. R. 5 E.\, D. 9G. 

9. 30 13. 26b; 4 C, 979; 4b M. 259. 
9a. (1823) 2 13, & C. 157. 
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without specification of time of payment, are all payable on de¬ 
mand instruments payable at sight or on presentment are distin¬ 
guishable from instruments payable on demand or without speci¬ 
fication of time of payment. The cause of action on demand 
instruments arises on the date of the instruments and no demand 
is necessary to furnish the cause of action.The former must be 
presented before payment can be demanded. Further in the 
case of bills payable on demand or without specification of time 
of payment limitation begins from the time of their execution, 
while in the case of the latter, time commences from the date 
of presentment.^^ But where simultaneously with the note pay¬ 
able on demand a period for payment is fixed in a separate 
written agreement time begins to run from the expiry of the fixed 
period.^- The stamp required for demand instruments may be 
different from that on instruments payable at sight or on present¬ 
ment,*^ but is the same under Articles 13 and 49 of Schedule I to 
the Indian Stamp Act. 

“After sight” “After date”. 

Instruments which are not payable on demand are express¬ 
ed to be payable a specified time after sight, or specified time 
after date, or a specified time after the happening of an event 
which is certain to happen. When a promissory note is made 
payable, say, 30 days after sight, or 3 months after date, or 60 
days after the death of A, the payment can be demanded on pre¬ 
senting it to the maker on the maturity of the note. The note 
has simply to be exhibited to the maker. In the case of bills 
of exchange the bill has to be presented for acceptance to the 
drawee. If the drawee signs his acceptance on the bill, pay¬ 
ment can be demanded from him after the expiry of the specified 
period on the maturity of the bill. But if the drawee refuses 
acceptance, then payment cannot be demanded until the fact of 
non-acceptance has been legally authenticated, i. e., it can be de¬ 
manded after noting or protest of the bill for non-acceptance. (See 
Sections 99 and 100). In this case the fact of presentment and 
refusal to accept liability has got to be certified before demand¬ 
ing payment. 

Usance. 

“ Foreign bills were sometimes drawn at one, two or more 
usances, or as it was sometimes expressed, at single, double, 

10. (Shaha & Co. v. Bengal National Bank\ 47 C. 861. 

11. 84 1, G. 475 ; Indian Limitation Act, IX of 1908, Articles 70, 73, 
and 80 ofSch. I; (1810) Taunt 323. 

12. 39 M. 129 (F.B.). 

13. (1784) DougK. B. 421. 
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treble or half usance. Usance signified tlie usage of the coun¬ 
tries between which bills were drawn with respect to the time of 
payment. When usance is a month half usance is always 15 
days.”*^ In India according to custom usance hundis are drawn. 


“ Maturity.” 


22. The maturity of a 
promissory note or bill of exchange is 


the date at which it falls due. 


Every promissory note or bill of exchange which 
^ is not expressed to be payable on de- 

Days oi grace. ^ ^ ^ 

mand, at sigh' or on presentment is 
at maturity on the third day after the day on which 

it is expressed to be payable. 

NOTES. 

Sections 22 — 25 lay down rules for determining the maturity 
of negotiable intruments. 

Maturity. 

Maturity is the date on which payment falls due. Ordinarily 
before the date of maturity there is no cause of action on 
an instrument and a suit thcrcoii is ])rcmaturc. But when an 
instrument is payable on a fixed date clishonour bv non-acceptance 
before maturity giye.s rise to a cause of action against the 
drawer."" The Allahabad Migli Court has held that in case of 
the insolvency of the drawer and the drawee the holder is 
entitled to sue even before maturity."*' Presentment for payment 
of an instrument should be made at maturity. After the due 
date an instrument is overdue, it cannot circulate free from 
suspicion and the holder thereof Is not regarded as a holder in 
due course. 

Demand Instruments. 

Instruments payable on demand are not entitled to days 
of grace. They become payable at once." They do not become 
overdue until demand has been made and payment refused. 
Under Section 59 a holder acquiring an instrument after maturity 
is not a holder in due course. As there is no particular date of 
maturity of demand instruments they cannot be said to be over¬ 
due so as to affect the subsequent holder with notice of defect 


14. Bylcs on Bills. 

14a. 20 B. 133. 

14b. A. W. N. 1003. 

15. 1930 M. \V. N. 1232. 
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of title 
Maturity as 

Interest is ordinarily payable along with the principal. But 
sometimes it is contracted to be paid at a fixed time. There a suit 
lies for the recovery of interest even before the maturity of the 
principal. But where interest can at the option of the maker be 
made part of the principal a suit for interest alone is barred 
under O. 2, r. 2, Civil Procedure Code. Maturity of interest 
can, however, be postponed beyond the maturity of the princi¬ 
pal.^^ 

Days of Grace. 

Every instrument payable at a specified period after date or 
after sight or after the happening of a certain event is entitled to 
three days of grace. Days of grace were ordinarily allowed as 
a matter of favour to acceptor for the payment of a bill. The 
practice has hardened into law and now they can be claimed as a 
matter of legal right. Different countries have different days 
of grace allowed. No days of grace are allowed in France, 
Germany, Russia, Norway, Sweden, Denmark, Holland, Belgium, 
and Italy, In Canada three days are allowed while in the 
United States the number of days varies. The law of the place 
where a bill is accepted governs the number of days of grace to 
be allowed. Here three days of grace are allowed after the day on 
which an instrument is expressed to be payable. If an instrument 
IS payable by instalments each instalment is entitled to days 
of grace.But parties can contract out of days of grace.*^ 
No days of grace are allowed where a bill is payable on a fixed 
date.^^ An instrument must further be presented for payment only 
on the last day of grace; any presentment before date of maturity 
is invalid.’® As the instrument matures on the last day of grace, 
and the debtor can take time up to the end of that day ; no suit 
can be maintained before the next date after maturity though 
notice of dishonour can be sent on the same day.-^ Interest can 
be charged for the days of grace. No days of grace are allowed 

16. 47 C. 861. 

17. (1795) 1 Exp. 261. 

18. 11 M. & W. 374. 

19. 30 M. 88 (F.B.) ; 23 I. C 421 ; 28 M. 244 ; Bills of Exchange Act, 

S. 14 ; but see 26 M. L. J. 494, contra. 

19a. Practice and Law of Banking by Sheldon, Page 96. 

20. (1894) 2 Q.. B. 759. 

21. Daniel, S. 614. 


regards Interest. 
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for cheques as they are payable on clemand.^- 

23. In calculating the date at which a promis¬ 
sory note or bill of exchange, made 

Calculating ma- i o i 

turiiy of bill or payable a staled number ot months 

note payable so " r • i r 

many months after date or after sight, or after a 

after date or sight. 

certain event, is at maturity, the 
period stated shall be held to terminate on the day 
of the month which corresponds with the day 
on which the instrument is dated, or presented for 
acceptance or sight, or noted for non-acceptance, 
or protested for non-acceptance, or the event 
happens, or where the instrument is a bill of ex¬ 
change made payable a stated number of months 
after sight and has been accepted for honour, with 
the day on which it was so accepted. If the month 
in wliich the period^would terminate has no corres- 
panding day, the period shall be held to terminate 
on the last dav of such month. 

4 

Illustrations. 

fa) A ncgoti.iblc insirumeiU, dated 29tli January, 1878, is made 
payable at one inoiitii after date. The instrument is at maturity 
on tlic third day after the 2ntli hebruarv, 1878. 

(b) \ negotiable instrument, dated the 30ih August, 1878, is made 

payable three months after date. The instrument, is at maturity 
on the third December, 1878. 

(c; A promissory note or bill of exchange, dated 31st August, 1878, 

is made payable three montlis after date. The instrument is at 
maturity on tlie 3rd December, 1878. 

NOTES. 

The calculations should always be made according to the 


22. 30 L. W. 470 (P. C.). 


94 



MATURITY 


[S. 24 


British Calendar.^^ The month is a Calendar and not a lunar 
month. Even where instruments contain native dates, time is 
to be computed according to the British Calendar, but in the 
case of hundis the rules will have no application if there is a 

usage to the contrary 

Where an instrument is payable a certain period of time 
after date and the instrument is undated, the date of maturity is 
to be reckoned from the date on which it was drawn,^* if the 
date given is an impossible date such as 31st of April, the 
computation of time for maturity begins from the nearest possible 
date, i. e.y 30th of April,or if the date inserted in the instrument 
is wrong a holder in due course will be entitled to take the wrong 
date as the true date. 

Foreign bills are sometimes drawn at usances. A usance is 
the time fixed by the custom of countries for payment of bills 
drawn in one country and made payable in another. The 
length of a usance is different in different countries, and is 
governed by the custom of the country in which the bill is made 
payable. 

When an after sight bill is accepted for honour the period 
under this Act is to be reckoned from the date of such acceptance 
and not from the date of noting for non-acceptance as in 
England. 

In Ludhiana and Jullundur a hundi is to be paid after two 
months generally and is called Ikahatmiti (61 days) Hundi, while 
in Amritsar it is paid after 91 days or 180 days. These are 
called Miadi Hundis to distinguish them from Darshani Hundis 
or hundis payable at sight. 

24. In calculating the date at which a promis- 
^ , , sory note or bill of exchange made 

Calculating ma- 

turity of bill or payable a certain number of days 

note payable so ^ 

many days after after date or after sight or after a 

date or sight. 

certain event is at maturity, the day 
of the date, or of presentment for acceptance or 
sight, or of protest for non-acceptance, or on which 
the event happens, shall be excluded. 

23. General Clauses Act, S. 3. 

23a. General Glauses Act, S, 3 (33) & (59). 

24. (1857) 6 M. & S. 73. 

25. 5 C. 239. 
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NOTES. 


T his Section read with Section 22 makes a hundi expressed 
to be payable on 28th Janiiai y mature on 31st January. 


25. When the clay on wliich a promissory note 

or bill ol' c.xehange is at maturity is 

Wlieii iay oi 

maturity is a hoii- a public hoHchiy, tlic instrument shall 

day. 

be clecmccl to be clue on the next 


preceding l:)usiness day. 

Expldnalioti .—'riic expression ‘'public holiday'’ 
includes Sundays, New Year's day, Christmas-clay ; 
if either of such days falls on a Sunday, the next 
following Monday: Good-Friday ; and any other 
day declared by the Central Government, by noti¬ 
fication in the Oificial Gazette, to be a public 
holiday. 

NOTES. 

Under this Act no distinction is made between Public Holi¬ 
days and Hank Holidays as is made in iaigland.^^’ In England 
when the last day of grace is a public holirlay the bill is 
pavaljle on the jjreceding l)usiness day, but when the last day 
of grace is a bank holiday the bill is one payable on a succeeding 
business day. Here all holidays are placed on the same 
footing, and the bill is due on the preceding business day. 
T'hus if ati instrument is at maturity on a Sunday it will 
be deemed to be due on Saturday and not on Monday. 


CHAPTER III. 


Parties to Notes, Bills and Cheques. 

26. Every person capable of contracting, 

according to the law to which he is 

Capacity t o 

make, etc., pro- subjcct, mav bind himself and be 

missory notes, etc. 

bound by the making, drawing, 


26. 39 A. 86. 


■^Substituted for ‘T.ocal (iovcrninont*’ 


by tbc Government of India (Adap¬ 


tation of Indian Laws) Order, 1937. 
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acceptance, indorsement, delivery, and negotiation 
of a promissory note, bill of exchange or cheque. 

A minor may draw, indorse, deliver and 
Minor. negotiate such instrument so as to 

bind all parties except himself. 

Nothing herein contained shall be deemed to 
empower a corporation to make, indorse or accept 
such instruments except in cases in which, under 
the law for the time being in force, they are so 
empowered. 

NOTES. 

Capacity. 

Capacity to incur liability as a party to a bill is co-extensive 
with capacity to contract. 

Section 11 of the Indian Contract Act, declares that every 
person is competent to contract who is of the age of majority 
according to the law to which he is subject and who is of sound 
mind and is not disqualified from contracting by any law to 
which he is subject. Any person who is not of the age of 
majority according to his personal law or the law of his domicile, 
or a person who is not sane at the time of entering into a 
contract, or a person who is otherwise disqualified by his personal 
law cannot bind himself by a contract. Such a contract is 
altogether void in law. But it must be borne in mind that 
capacity to contract means capacity to bind oneself by a 
contract or be bound by a contract. All those contracts to 
which a disqualified person is a party are void as against such 
disqualified party. There is nothing in the Contract Act which 
prevents a disqualified person from becoming a promisee. A 
person incapable of making an instrument is not incapable of 
becoming a payee or indorsee.^^ This section likewise declares 
that capacity to incur liability on negotiable instruments will be 
co-extensive with the capacity to contract and shall be regulated 
by the law to which that person is subject. 

Section 134 of the Act is an instance of the applicability of 
personal law as governing the liability of the maker or of drawer, 
indorser or acceptor respectively, 

27. 33 A. 657. 
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Plea of Incompetency. 

A Court is not bound to refuse enforcement of a minor s 
contract where minority is not set up by way of defence.^^* But 
where plea is raised the Court is bound to decide it.^ 


Contract by Minor. 

The age at which a person attains majority is determined 
by the law of his domicile.^^ According to the Indian law until 
a person completes his eighteenth year he is regarded as a minor, 
but if before he has attained that age, a guardian of his person or 
property is appointed by a Court then the period of his minority 
extends to twenty-one.** Under the English law a person con¬ 
tinues to be a minor until the completion of his or her twenty 
first year. 

An agreement executed by a minor is void^^ under the 
Indian Law and cannot be ratified by him even on attaining majo¬ 
rity'^, nor is a minor estopped from pleading his minority even if 
he has misrepresented himself to be major.He may set up his 
incapacity even against a holder in due course and is not preclud¬ 
ed from doing so even under Section 120 of this Act. A minor is 
not liable in any way under contracts on negotiable instruments.^^ 
A minor is not liable even for damages for inducing another to 
enter into a contract by misrepresentation or fraud.^* He is not 
liable even for necessaries supplied to him.^^ A promissory note 
made by a minor is worthless, and cannot form the consideration 
of a fresh promissory note made by him on attaining majority/^ 


28. 1929 L. 165. 

29. 50 A. 655. 

30. 19 B. 697 : 25 A. 195. 

31. S. 3, Indian Majority Act, IX of 1875 ; 12 C. 612 ; 21 B. 281. ' 

32. 30 C. 539 (F. B.) ; 51 N. 164 (F. B.); 9 L. 510; 51 A. 164 (F. B.) ; 7 

P. 221 ; 36 C. 768; 17 C. 347 ; 31 B. 801. 

33. 16 M. L J. 422 ; 1934 Pesh. 123 ; 16 L. 546 (F. B.) ; 1938 L. 159 ; 

1937 O. 14. 

34. 56 G. 252 ; 9 L. 731 (F. B.) ; 43 .4. 256 ; 1929 L. 880. 

35. 38 M. L. J. 353 (P. C.). 

36. 43 I. A. 256 

37. Rc-Salty KofT, (1891) 1 Q. B. 413; (Parbhu u. Bai Laltia), 1923 
B. 304. 

37 M. 38 ; 16 M. L, J. 422 ; 11 I. C. 321 ; 11 C. W. N. 135. 
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A minor can draw a cheque if he has funds with the bank^^, and 
it is not uncommon with banks to open accounts in the name of 
minors, but he incurs no obligation to the holder if the bank 
does not pay. In the case of bills capacity should exist at the 
time of acceptance and not at the time of drawing.'’^ 

The principle is well recognized that a minor cannot be a 
party to a negotiable instrument. Such an instrument has to 
pass from hand to hand like current coin and if inquiry were 
permitted into the equities which may arise in favour of a minor, 
several complications would arise. It would be otherwise unfair 
if such instruments having passed into currency even holders in 
due course could be deprived of the right to recover the amount 
of the instrument from prior parties other than the minors. 
Where, however, an instrument is executed by a minor and an 
adult, the adult cannot escape liability, and not even where the 
adult is only a surety,'®^ for it is only as against the minor that 
the contract is void.** But though a minor cannot incur liability 
under a negotiable instrument he can acquire rights under it. 
A minor can be a promisee and therefore an instrument can be 
drawn or made in his favour as payee. He can also become a 

payee by process of law and enforce payment of the amount of 

the instrument.*^ He can be a holder and can successfully sue 
all parties liable under the instrument.*^ He can sue and receive 
payment, no doubt, only through guardian or next friend.** An 
account by a banker may be opened in the name of a minor but it 

would be generally safe for a banker to open current accounts in 

the names of the guardians, for in the case of overdrafts granted 
even by mistake a banker cannot recover the amount even though 
It was given for necessity. A minor even though incapable of 
entering into a contract in his name can act as an agent for 
others. A minor son can make contract on behalf of his father 
if duly authorised to do so. 

Where a minor and an adult make a joint and several pro¬ 
note or an adult is surety for a minor, the adult is liable even 
though the minor is not; but the adult would not be liable if the 
note is in the name of the minor only, even though he has 

39. 40 M. 312 (F. B.); 33 M. 657. 

40. Stevens o. Jackson, 4 Camp 151, Williamson i/. Watts. 1 

Gamp. 352. 

40a. 19 B. 697. 

41. 17 Q,. B. 950; 39 M. 409 (P. C.) ; 19 B. 597 ; (1912) 28 T. L. R. 234. 

42. 24M. L. J. 352 ;33A. 657 ;27P. L. R. 1122. 

43. 40 M. 308 (F. B.) ; 33 A. 657. 

44. O. 32, r. 1, G. P. G. 
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received consideration along with the minor.**^ 

Part 2 of the Section makes another departure from the 
ordinary law of contracts. Though a minor cannot bind him¬ 
self by drawing, indorsing,delivering and negotiating an instru¬ 
ment, he can draw, indorse, deliver and negotiate an iristrument 
and the instrument will be valid and binding on all parties except 
the minor. Though the minor cannot originate title he can well 
serve as a channel to pass it on to others. A minor can be a 
holder though he cannot negotiate.**^'’ A minor can draw a 
bill or checjue. If a minor A draws a bill on a person B and 
gives it to the payee C, and C presents it to B for acceptance 
who accepts it G will be liable even though A originally was 
not. It would be unfair if such an instrument having passed 
into currency, even holders in due course could be deprived of 
the right to recover the amount of the instrument from prior 
parties other than the minors. It appears that this part of the 
Section does not refer to the making of a pronote by a minor or 
to the acceptance of a bill by him, because these words are 
omitted from this part of the Section though they are used in 
part 1. But this is not so. Suppose A draws a bill on B, a 
minor, in fovour of C. G will present it for acceptance to the 
minor. But as B cannot be bound by an acceptance even 
though the acceptance be made by him, it will amount to dis¬ 
honour under Section 91, and A, the drawer, will be liable. The 
contract of the drawer of a bill accepted by a minor is that if 
such a bill is dishonoured by the acceptor the holder would be 
duly compensated. So although making and acceptance by a 
minor are not mentioned in this Part, the legal effect is the same. 

A lunatic or a drunken person or any other person who for 
the time being is incapable of understanding a contract or of 
forming a rational judgment as to its cflect upon his interests is 
on the same footing as a minor.A lunatic’s contract was for¬ 
merly held to be voidable and not void as under the English law, 
but in recent cases it has been held to be absolutely void.^^ 
Knowledge of lunacy is not necessary to invalidate a contract.*^ 


45. 41 P. R. 1912. 

45a. 7 A. 490. 

45b. 33 M. 312 ; 33 A. 57 ; 40 M. 408 (F. B.) ; 27 B. L. R. 1122. 

46. (1892 1 Q,. B. 599. 

47. 41 P. R. 1912 ; 17 M. L. J. 78 ; 43 B. 16. 

48. 3 B. 146 ; 43 M. 816 ; 14 C. 152. 
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Insolvents. 

An insolvent during bankruptcy cannot accept or indorse a 
bill though if he indorses an instrument of which he is the payee 
to a holder in due course the latter can recover from all parties 
except the insolvent. A bankrupt cannot sue on an instrument 
as his property vests in the Official Receiver, but if an instrument 
is executed in his favour after adjudication, he can sue on it un¬ 
less the Official Receiver intervenes.^® 

Aliens. 

Under the Naturalization Act 1870 an alien may enter into 
a contract and even an alien enemy,®® living in British India, is 
entitled with permission of the Governor-General in Council to 
sue on a contract in the same manner as if he were an Indian 

subject,^ 

Married women. 

In England a female is incompetent to contract unless she 
acts as agent for her husband, or when the husband is civilly in¬ 
capable or unless she has been judicially separated. But in India 
this rule is not applicable even to Englishmen domiciled in India 
and married here (Indian Succession Act, Section 4.) A banker 
may open account in the name of a married woman. She is bound 
to the extent of her Stridkan or separate property, (Section 7, 
Married Women’s Property Act III of 1874). 

Corporations. 

The rule, that capacity to incur liability on negotiable instru¬ 
ments is co-extensive with capacity to contract, is not applicable 
to the case of Corporations as is provided by part three of the 

section. 

The power of a company or other corporation to bind itself 
by notes, bills and cheques is derived from its Memorandum of 
Association.^ If the terms of these are not wide enough to include 
such power the Company will not be bound by the instrurnent. 
Sometimes the power may be exercised even though not provided 
for by the Memorandum,^ but only if it is incidental to the general 
objects of the company. Corporations created for the purpose of 
trading, e,g,. Bank of England, hotel keepers and confectioners, or 

49. 80 M. 145 ; 10 B. L. R. 23 App.; 19 I. G. 88 ; 43 B. 890. 

50. See Definition in S. 83 G. P. G. and 1 L, 276. 

1. G. P. Gode S. 83 and 1 L. 

2. 43 M. 816. 

3. 3 B. 146 ; 42 M. 816 ; 14 G. 189. 
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the East India Company/ and timber trading company’ may 
have power to issue negotiable instruments under the Company’s 
seal. It must be done bv properly authorised officers and in the 
name of the Company.^ It should be made plain on the face 
ot the instrument that the company is to bear the responsibility.^ 


But a railway company,« gas company^ a farming company 9“ 
a mining company*^^ and a firm of auctioneers^^®- cannot have that 
power unless expressly granted by the memorandum or articles of 
association. Business is not the same thing as trade" After 

dissolution neither the company nor the liquidator can’ endorse 
notes payable to the company’s order.^^ 


Before opening an account with a corporation a banker 
^oiild be careful to examine if the corporation has such power. 
He should also satisfy himself regarding the authority of a per¬ 
son who wil operate on the account. But he need not do more 

than look at the ou^ide position of the Company.” An instru- 

ment u//ra vires the Company will be a nullity even in the hands of 
a holder in due course.'* Dissolution of a company puts an end to 
Its power and to the power which it has delegated. Where the 
document was e.xecuted by the director, and not in the name of 
the company, even though seal of the company was used, the 
company was not liable on the instrument.*^ 


27. Every person capable of binding himself or 
Atjt-ncy. being bound, as mentioned in Sec¬ 

tion 26, may so bind himself or be 
bound by a duly authorized agent acting in his name. 


4. 

5 . 

6 . 
7. 


I n. L. R. (O. G. J.) 14; (1761) 2 Bur. 1216. 

10 R. 204. 

24 B. L R. 350; 30 M. 390; 21 B. 275; S. 89, 
52 C. 802. 


Indian Contract Act, • 


8. L. R. 1 C. P. 459. 

9. 4 B. 275; 80 M. 380 ; 24 B. L. R. 355. 

9a. (1888) 7 B. & C. 635. 

10. (1837) 3 Bing. N.C. 963. 

lOa. (1907) 2 K. B. 684. 

11. L. R. I G. P. 148. 

12. 23 M, 527; 18 M. 498. 

13. (1921) 1 K. B. 77; (1909) 1 K. B. 106; 3 B. 149 

14. (1819) 3 B. and Aid. 1. 

15. 1927 G. 612. 
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A general authority to transact business and to 
receive and discharge debts does not confer upon an 
agent the power of accepting or indorsing bills of 
exchange so as to bind his principal. 

An authority to draw bills of exchange does not of 
itself import an authority to indorse. 

NOTES. 

Authority, 

This section deals with authority to contract as distinguish¬ 
ed from capacity to contract dealt with in the last section. Capa¬ 
city to contract is the competency of persons as defined by law to 
enter into contracts, while authority to contract is the authority 
given by one person to another to enter into a contract on his 
behalf. Capacity is a creation of law while authority is the 
creation of contract. Want of capacity is incurable, but want 
of authority can be cured by ratification.^'^ A person having no 
capacity to contract may have authority to bind other persons 
from whom he has such authority by his contract. A person who 
is employed to do any act for another or to represent another in 
dealings with third persons is called an agent. The person for 
whom such act is done or who is so represented is called the prin¬ 
cipal, The law of agency is contained in Chapter X of the 
Indian Contract Act. The same principles are applicable here.*^ 
Contracts entered into through an agent and obligations aris¬ 
ing from acts done by an agent may be enforced in the same 
manner and will have the same legal consequence as if the con 
tracts had been entered into and the acts done by the principal. 
A person may sign a negotiable instrument either himself or 
through a duly authorised agent. This may be done in two 
ways— 

(1) The agent may in his own hand put his principal’s 
signatures if he is authorised to do so,*^ for the hand that holds 
the pen is immaterial if in fact there be authority to sign it.*^ 

(2) The agent may put his own signature and make it 
clear that he does so on behalf of his principal. 

16. 32 B. L. R. 1035;. Chalmers (9th Edition) 70. 

17. 40 M. 1171 ; M. 815. 

18. 57C. 695, 1936 R. 27; 1918 M. 24; 40 M. 1171 ; 1936 M. 417. 

19. 57 C. 695. 

20. 30 M. 88 (F. B.). 
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Principal when hound. 

In every case it is necessary that the agent has authority 
to act on behalf of his principal and this section further makes 
it essential that in the case of negotiable instruments the agent 
who signs on behalf of his principal should do so only in the namt 
of his principal,^' i. e.y he must clearly indicate the name on the 
instrument itself and state that he is doing it for or on behalf of 
such principal as agent and not in his personal capacity. An 
undisclosed principal is unknown in the case of negotiable instru¬ 
ments.^^ 

It is a general principle of Commercial Law as well as the 
Law of the Indian Merchant that no evidence is admissible to 
charge any person as a principal party to an instrument unless 
his name is not merely in some way disclosed on the instrumen 
itself, but it is disclosed in such a way that on any fair interpreta¬ 
tion of the instrument his name is the name really liable 
on the bill.^^ In this judgment their Lordships observed 
that their previous observations that the name should be 
disclosed in some way was an inadequate statement of the law. 
Accordingly it was held that on hundis drawn by a person 
describing himself as the Superintendent of the Private 
Treasury of H. E. Maharaja Kishen Parshad without disclosing 
that any other person is liable as principal, the Maharaja 
could not be liable on the instrument. The only person liable is 
the Superintendent personally. 

Construction of Authority. 

The authority given to the agent may be general or spe¬ 
cial.^ It may be express or implied-’ e,g.y in partnerships, 
Joint Hindu families, etc. It is a question of fact in each case as 
to whether an agent has been given the authority to draw, indorse 
or accept a particular instrument or not ; or whether a particular 
agent in so doing is acting within the scope of his authority or 
not. Such authority should be strictly construedand it may be 
remembered that an agent wh) has authority to draw a bill has 
not necessarily the authority to indorse or accept it,'^ nor 

21. 30 M. 88 (F. B.). 

22. 46 C. 663 (P.G.) ; 1929 S. 172 ; 52 B. 640 ; 118 I.C. 673; 17 W. R.64; 

1934 M. 327 ; 30 M. 88 (F. B.) ; 1937 O. 65 ; 1937 P. 420 ; Cf. 1934 
P, C. 4; 35 P. L. R. 590 ; 54 G. 380 ; 10 K. 257. 

23. Janki Das v. Kishen Parshad, 46 C. 433 (P.G.). 

24. 38 M. 134. 

25. 7 M. 369 ; 43 G. 527 ; 10 It. II. G. R. 319. 

26. 39 M. 918; (1902) I Gh. 816. 

27. (1870) 7 Taunt 455. 
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one who has authority to indorse has the authority to accept it. 
Where authority is exceeded the signature is wholly inoperative 
and the payee cannot recover even the amount for which the 
agent had authority.-^ Great care is necessary in dealing with 
agents. A prudent man should always insist upon having the 
proof of agency. Where a person signs a note or bill on behalf 
of any other without his authority or does so in excess of his 
authority the signature is wholly inoperative'^^ and the principal 
will not be liable unless he ratifies the act or has given the pro¬ 
misee to understand by his own conduct that he had given such 
author! ty.^“ The person taking such a note or bill'acquires no 
title to it. A person taking an instrument through an agent is 
presumed to have notice of the limited authority of the agent.^ ^ 

Glauses 2 and 3 of the section are an exception to the general 
rule of agency that authority to carry on business imports the 
power to do everything lawful and necessary for the purpose. 

Partnership. 

In law every partner is an agent of a fellow partner and of 
the partnership. Any act done by a partner in the ordinary 
course of business and within the scope of partnership binds the 
whole firm. In a trading firm each partner has sl prima facie 
authority to bind his co-partner by drawing, accepting or 
indorsing negotiable instrument.^- A partner in a mercantile 
firm has authority to draw and accept bills on behalf of the firm 
and even if such implied authority has been expressly cancelled, 
but such cancellation is not brought to the knowledge of the 
discounting banks, the discounting banks are entitled to recover 
against the other partners.It is an indisputable proposition 
of law that every one of the partners in a mercantile firm of 
ordinary trading partnership is liable on bill, note or hundi 
drawn by a trading partner in the recognized trading name of 
the firm for a transaction incidental to the business of the firm 
although he be a sleeping or secret partner.3^“ In a non-trading 
firm a partner has no such implied authority,^* A railway 
company, a firm of solicitors, a gas company, a firm of 
auctioneers or attorneys or a mining company are non-mercantile 


28. 

10 Bern. H. G. 319. 



29. 

(1790) 3 T. R. 757. 



30. 

(1914) 3 K. B. 356. 



31. 

(19.7) 2 K. B. 735 ; 

35 M. 692 ; 

(1912) 29 T. L. R. 70. 

32. 

35 M. 692. 



33. 

1930 P. G. 238. 



33a. 

13 M. I. A. 358, 363, 59 M, L. 

J. 661 P.G. ; 26 I. G, 315. 

34. 

34 B. 72 ; 47 B. 637 

; 46 A.364 

; 41 M. 824. 
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firms and their partners cannot bind the firm by drawing, etc., 
of negotiable instruments unless they have expressly been autho¬ 
rised to do so on behalf of the A banking company is 

trading one.^"^ But when a partner signs on behalf of the firm, 
it must be clear from the instrument itself that the intention is 
to make the firm liable. It is necessary not only that firm’s 
name should be disclosed in some way but it must be disclosed 
in such a way that on any fair interpretation of the instrument, 
the firm must be the real person liable upon the bill.^^ When 
the Managing Proprietor of a firm signed the hundi as G. V. 
Athale, Managing Proprietor, Ganga Dhar and B. Friends, 
Sandhurst Road, Bombay, it was held that the firm Ganga 
Dhar and B. Friends was not liable but Athale was personally 
liable as the words following his name were mere description 
and did not show that he had signed as agent merely.-*^ When 
a partner passes a prornissoiy note not in the name of the firm 
but in his individual capacity, the firm is not liable.’^ A custom 
was found to exist among the Chettyars of Southern India under 
which a combination signature of the firm initials together with 
the personal name of the agent is recognised as a signature on 
behalf of the firm.’’" 

Where a promissory note was made by two out of three 
partners and the executants merely signed their names without 
showing that they were signing as partners of the firm, but the 
liability of the firm was otherwise disclosed in the note, it was 
held that the partner not joining was not liable/^ Where a 
partner passes a promissory note not in the name of the firm 
but in his individual capacity, the other members of the firm arc 
not liable. T herefore in a suit on the promissory note only such 
partner is lial)le unless there is an indication in the plaint that 
the suit is based in the alternative on the loan advanced to the 
partnership.^- A dormant partner is liable in the same way as a 
working partner.'^^ Where a partner executes an instrument in the 
ordinary course of business but in excess of his authority, the 

35. 47 B. G37 ; 34 B. 72 ; 46 A. 364 ; 41 M. 824. 

36. (1847) G Moo. P, G. 152, 194. 

37. Punjab United Bank Ltd. v. Mohd. Hussain and others, 1934 L. 

358. 

38. 52 B. 740 ; 1928 B. 51.. 

39. 1933 B. 101 ; 1933 R. 131. 

40. 1932 R. 97. 

41. 1928 M. 1196. 

^ '42. 1933 B. 101. 

43. 13 M. I. A. 358. 


106 



JOINT HINDU FAMILY [S. 27 

firm will nevertheless be liable to a holder in due course but not 
to a holder with notice/^ Thus where two partners without the 
knowledge of each other accepted two bills for the same debt it 
was held that the firm was liable to a holder in due course on both 

the bills.'*^ 

Joint Hindu Family. 

The question whether a member of a joint Hindu family can 
be held liable in a suit filed on a promissory note signed by the 
Karta of such family is one of frequent occurrence and this 
interesting point came up for decision in 23 Mad. 597^^ before 
a Full Bench of the Madras High Court consisting of Subramania 

Ayyar, Davies and Shephard, JJ. It was contended in this case 

on behalf of the persons that were sought to be made liable, i, f., 
the non-executants of the promissory note that a suit on a note 
could lie only as against the executant or other persons that are 
bound on the face of the instrument and that proof aliunde is 
inadmissible to show undisclosed principals bound by the pro¬ 
missory note. In support of this contention stress was laid on 
Section 27 , Negotiable Instruments Act. Subramania Ayyar, J., 
while agreeing that Section 27, Negotiable Instruments Act, was 
relevant where a person was sought to be made liable as a party to 
a promissory note disposed of the above contention by observing 
that the section referred to had no application whatever to a case 
where a person who is not a party to a promissory note or other 
similar instrument is sought to be made liable in respect of the 
money due thereunder in consequence of an obligation cast upon 
him by personal law in respect of such debt. The learned Judge 
was of opinion that it was idle to argue that the section relied on 
abrogated obligations such as that just mentioned or in any way 
interfered with the rule of procedure which enabled a plamtifl to 
implead persons who are more or less under the law liable tor the 
debt though they were not parties to the instrument along with 
the party thereto, Shephard, J., came to the same conclusion 
being of opinion that this liability was founded on Hindu law and 
not on the law of agency. Thus it was held in this case by the 
majority of the Judges (Davies, J.. dissenting) that all the members 
of the joint family were liable. This Full Bench decision of the 
Madras High Court can be taken as a leading case on the subject 
and there have been several cases since then which have done mtl^ 
more than following the ratio decidend of judgments oi oub- 

ramania Ayyar and Shephard, JJ. 

44. 13 M. I. A. 358. 

45. (1815) 3 Dowl H. L. 218. 

46. Kishna Ayyar i;. Krishnaswamy Ayyar, (1900) 23 M. 597. 
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But this settled state of law on the point seems to have been 
disturbed in view of the decision of the Judicial Committee of the 
Privy Council in 1918 P. G. 146"*^ whicli laid down that: 

“It is of the utmost importance that the name of a person 
or firm to be charged upon a negotiable document should be 
clearly stated on the face or on the back of the document so that 
the responsibility is made plain and can be instantly recognized 
as the document passes from hand to hand.’* 

In the light of this decision the Subordinate Judge in a case 
that subsequently came up in appeal before Piggot and Walsh, 
JJ., of the Allahabad High Court, 1922 All. 116,dismissed the 
suit as against the non-executant joint family member on the 
ground that there was no cause of action against him for the 
reason that his name did not appear as a party to the promissory 
note in suit or as one of the makers thereof. But their Lordships 
in appeal reversed the judgment of the learned Subordinate Judge 
being of opinion that the principle enacted by the Privy Council 
had no application to the case of a joint Hindu family which it 
is sought to make liable through the signature of the managing 
member thereof. They further observed that the position of the 
head of the joint Hindu family is not the same as that of any 
ordinary business agent and according to the true view, a joint 
Hindu family being a legal person according to Hindu law 
lawfully represented by and acting through the managing mem¬ 
ber or head thereof is ordinarily included in the term “a person.” 
This case was followed by Ryves and Daniels, JJ., in 1923 All. 
424.^^ This aspect was again considered by a Division Bench of 
the Lahore High Court in 1933 Lah. 494^^ presided over by 
Coldstream and Jai Lai, JJ., who came to the conclusion that all 
the members were liable. In the course of the judgment in this 
case Jai Lai, J., observed: 

“In my opinion the rule that in order to make a person 
liable on a promissory note the liability must appear on the face of 
the document does not apply to pronotes executed by the manag¬ 
ing member of a joint Hindu family.their liability I consider 

follows from the authority of the managing member to make 
other members liable for the contracts made by him for the 
benefit of the family or for carrying on legitimate business of the 
family.” 

47. Sadasuk Jankidas i;. Kishan Pershad, 1918 P, C. 146=50 I, G. 216; 

46 I. A. 33=46 G. 663 (P. G.) 

48. Krishnanand Nath v. Raja Ram Singh, 1922 A, 116=66 I. G. 

150 = 44 A. 393. 

49. Sahu Ragluinath Singh i-, Sri Narain, 1923 A. 424=73 LG. 1018 = 

45 A.434. 

50. B. S. Bhagwan Singh & Go. v. Bakshiram, 1933 L. 494. 
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The same is the view taken up by Agarwala, J., m 1933 Pat. 

263 ' but a Division Bench of the same High Court m 1933 Pat. 

687^, seems to have been of quite a contrar view. Courtney- 
Terrell C. J. and Kulwant Sahay, J., were of opinion that when 
a hand-note (this was a case of hand-note not promissory-note) 

is executed by the Karta of a joint Hindu family and the 
Lsed entirely upon the handnote, no person other than the 

signatory of the hand-note can be made liable. 

In 1924 Mad. 710', which came up for decision before 
Wallace, J., the suit promissory note was executed by the manag¬ 
ing member in his own name. The learned Judge fixed up the 

liability on the Other two undivided brothers on the ground that 

the plaint was sufficient to cover a claim on the ^^^ts al o^ His 
Lordship did not specifically express any opinion as to the ‘'ability 
of the undivided members if the suit had been based only o" the 
promissory note. In this connection it may be observed that there 
ffiould be^no confusion between the suit on the debt and the suit 
on the promissory note. Here we are confining our attention to 
the liability of the coparceners in respect of a promissory note or 
such instrLent executed by the managing member in his own 

^ame and not the liability in respect of a debt und?r an agree¬ 
ment dehors the promissory note. So far as the liability of the 
cooarcener for the debt incurred by the manager ffir Jamili 
newssity is concerned, it is a well-established principle that the 
cred m/ may in a suit aptly framed claim m the alternative the 
arnoum of original debt for which the promissory note was given 
^security and may proceed under Hindu law against the proper- 
Ty of the joint fa Jly as a whole. But the real point is whether 
the suit which is primarily a suit on a promissory-note and the 
cause of action is based solely on the obligation created under 
the promissory-note and therefore a suit to which particular rules 
of pTcTdure apply could also be treated like a suit for the debt 
for which the promissory-note was passed. The principle upon 

whkh a persL can be made liable upon a promissory-note ha 

been stated by their Lordships of the Privy Council in clearest 

possible terrns that it is contrary to all estabished rules that in 
possiDie ici rxchanee or promissory-note against a 

an action on a bill of ° P defence that the 

5g„”.«;'wL r,eX, aCin* f» •» andisclo.ed princip,]. The 


1. Tikamchand Chaudhuiy v. Sudarsan Triganant, 1933 P. 263 
I C 325* 

2. jibach Mahte ». R. Shib Sankar Chaudhry. 1933 P. 687 
I. C. 1065. 

3. Suppai Gouridar Murgappa Ghetty, 1924 M. 710. 
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learned Judges who have favoured the view that the non-execu- 
tant joint Hindu family members arc liable in a suit on a pro¬ 
missory note executed by the Karta have all attempted to distin¬ 
guish this well established principle of the Privy Council on the 
ground that this has no application to the case of a joint Hindu 
family. Justice Buckland of the Calcutta High Court in 1925 

Gal. 1153^, being unable to agree with this view observed in the 

course of the judgment : 

‘the principle upon which a person can be made liable upon a 

promissory-note is so clear that I am quite unable to reconcile 

It with any conclusion which would have the effect of charging 

members of a Hindu joint family whose names did not appear 
upon the note.’* 


In a subsequent Calcutta case 1927 Cal. 376,^ when a simi¬ 
lar discussion came up before Page, J., his Lordship referring to 
the contention that prevailed in 1922 All. 116 (3), that a promis- 
sory note executed by the Karta of a joint Hindu family is in fact 
signed by the family as the maker thereof because the Karta is 
the head of the family observed that it was too fanciful to be 
accepted. Buckland, J., in Hari Mohan Chose v. Sorrendra Nath 
Muter, dissenting with the conclusion of the Allahabad case referr¬ 
ed to above observed that it was based upon convenience As 

Vofo'learned Additional Judicial Commissioner in 
1933 Nag. 160,’ the dictum of their Lordships of the Privv Coun¬ 
cil m 1918 P. G. 146 (2) must apply to every person unless there 
IS anything in the Negotiable Instruments Act itself to exempt 
miy particular class of persons. Justice Shingane of the Bombay 
High Court had occasion to consider in 1930 Bom. 424 (2)^ this 
question of the liability of the members of the joint Hindu family 
m respect of a promissory-note executed by the managing mem- 
her of the family and during the course of a very well considered 
judgment reviewing some of the earlier authorities observed that 
members of a joint Hindu family cannot be held liable in a suit 
, P'-om'ssory-note signed by one of its members in 

note be‘r the maker of the promissory, 

note be proved to be the manager of the family. 

The learned Judge was in full agreement with the remark 


4. Han Mohan Ghosc v. Souriiuira Nath, 1925 C. 1153=88 I. C. 1025 

5. Ramgopalcshorc i,. Dhircndra N^ath Sen, 1927 C. 376=101 1 C 
573=54 C. 380. 

6. Motilal t>. Punjaji, 1933 .N. 160 = 144 I. C. 411=29 N. L. R 312 

7. Manchersha Ardesar Govind Ganesh Joshi. 193o 'B.'424=128 
I. C. 43. 
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of Blackwell, J., ia 1928 Bom. 516^ to the effect that it would 
be dangerous in the extreme to permit evidence to be given that 
the person who had signed a negotiable instrument was in 
fact the agent of an undisclosed principal. 19^3 Bom. 244^ is an¬ 
other case which is directly in point. The claim in this case was 
against the members of a joint Hindu family on a promissory-note 
signed by the manager in his own name. The judgment of 
Macleod, G. J., in this case proceeded upon the footing that the 
claim upon the note could not succeed. It is needless for us to 
observe that whatever may be the principle of Hindu law where 
negotiable instruments are concerned the law which governs the 
parties is the Negotiable Instruments Act. There is no provision 
in the Negotiable Instruments Act which exempts from the 
operation of this Act promissory-notes executed by Hindus. If 
the legislature really intended that there should have been such 
exemption the provisions of the Act would have made some reser¬ 
vation in favour of promissory notes executed by Hindus. That 
even the learned Judges of the Allahabad High Court who decid¬ 
ed 1922 All. 116 (3) were fully alive to this is evident by the 
fact that they wanted to get over the difficulty by observing that 
according to the true view a joint Hindu family being a legal 
person according to the Hindu law is ordinarily included in the 
term ‘‘person”. So far as this reasoning of the learned Judges of 
Allahabad is concerned vi'e can do nothing more than lepeat 
Justice Page’s remark in this connection that it is too fanciful to 
be accepted. This Allahabad case was referred to in 1933 Nag. 
160 and it will be interesting to note the following remark 
of the learned Additional Judicial Commissioner : 

“Their Lordships of the Allahabad High Court were mainly 
influenced by the difficulty which might arise if a Hindu joint 
family could not be sued on a promissory-note unless all the mem¬ 
bers had signed it. The argument of expediency cannot do 
away with the requirements of the statute. The real issue is 
whether in a suit based on a promissory-note any person or per¬ 
sons other than the one whose name appears as an executant on 
the promissory-note can be made liable. Section 27, Negotiable 
Instruments Act, says that a third party cannot be made liable 
unless the executant clearly indicates in the promissory-note that 
he was acting as the agent of the person or persons intended to be 
liable under it. The considerations that it would be difficult if 
not impossible for all the members of a joint family to join in 
the execution of a promissory note does not appeal to me as a 

8. Sitarim Krishna v. Chimandas Fatehchand, 1928 B. 516 = 115 

I. C. 400=52 B. 640. 

9. Vittal 0 . Vital Rao, 1923 B. 244=72 I. C. 242. 
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valid argument for defeating the provisions of Section 27, 
Negotiable Instruments Act.” 

Even the Full Bench decision of the Madras High Court 
does not in effect seem to introduce an exception to any of the 
provisions of the Negotiable Instruments Act in the case of a 
oint Hindu family. Two of the Judges who constituted the 
Bench interpreted the plaint as basing the claim on the original 
debt and the claim was thus somehow taken out of the Negotiable 
Instruments Act and brought within the province of Hindu 
law. It is, therefore, doubtfuT if the Full Bench case can be 
accepted as an authority for the proposition that the case of a 
joint Hindu family is exempted from the operations of the pro¬ 
visions of the Negotiable Instruments Act. We see from the cases 
referred to in this article that there is a good deal of discord in 
the harmony of judicial decisions and there is a considerable 
conllict of judicial opinion regarding this point. It is, however, 
submitted that whatever may be the theory of a Karta being the 
accredited agent of the family a plaintiff who chooses to entorce 
his right under the law relating to negotiable instruments must 
be bound by the rules of that particular statute. He cannot for 
the sake of convenience invoke the provisions of Hindu law be¬ 
cause it suits him. As observed by Page, J., in 1927 Cal. 376 
after an elaborate discussion a debt contracted under a pro¬ 
missory-note signed by a Karta for family purposes does not 
attract the Hindu doctrine of family responsibility for family 
debts and such a doctrine is incompatible with the object and 
effect of the law relating to negotiable instruments. 

Before concluding this subject we may refer to the 
recent decision of the Privy Council reported in A. I. R. 
1934 P. C. In this case the appellants are the plaintiffs in 
an action on two promissory-notes executed by the deceased in 
his own name and the suit was brought against the surviving 
members of the joint family. Lord Thankerton in delivering the 
judgment in this case is of opinion that the promissory-notes 
being signed by the deceased Karta in his own name is equally 
consistent either with a borrowing by him for his own individual 
purposes or a borrowing for the purposes of the joint family busi¬ 
ness. The pronouncement of their Lordships’judgment in this 
case seems to lend support to the view that the coparceners can 
be made liable under certain circumstances on a promissory-note 
executed by the Karta in his own name and evidence aliunde is 
admissible to fix up such liability. From the judgment itself it 
is not clear if this aspect was considered by their Lordships, but 


10. Majid Khan i/. Saraswati Bai, 1934 P C 4-=l47 I. G. 1=61 I. A. 
90 (P. C.). 
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if their Lordships’judgment is capable of being interpreted in 
this manner then the view of the Madras, Allahabad and Lahore 
Hieh Courts once again prevails, however, sound rnay be the judg¬ 
ments of the learned Judges of the Bombay and Calcutta High 
Courts."^ The latest Privy Council case has, however, been dis¬ 
tinguished by Wort J., of the Patna High Court in Btrkeswar 
Raut V. Ram Lochan Pandey in 1934 Pat. 629, on the ground 
that in this case the action was against the surviving members 
of the family after the person who had executed the promissory 
note was dead and therefore in substance it was an action for 
the original consideration and the learned Judge endorses the 
view of the Patna High Court in 1933 Pat. 687, that where the 
suit is based on a note, members of the family other than the 
member who executed the note cannot be liable in such an action. 
If the suit is based on the original consideration, then the 

Court is entitled in law to give judgments against all such mem¬ 
bers Where the suit is based on the original debt with the pro¬ 
note as proof of it, even the minor inembers are liable.ii And 
further in 1935 C. 102, where plaintiff’s case in substance was 
that though managers of the joint family and joint business execut- 
ed the promissory note in their own names the loans were taken 
by the joint family through their managers for the purposes of 
the joint family and the joint family business, a Full Bench of the 
Calcutta High Court held that it could not be said that the suits 
were simple suits for recovery of money on promissory notes only, 
but were on the original consideration also.^ 

But the mere fact that a number of Indian Christians with 
ties of relationship are living together in a house and have a 
common mess would not confer on such a group of persons the 
rights and obligations recognised by Hindu Law in respect of a 
Joint Hindu Family or can the family be treated as a partnership 
in the legal sense, if some members thereof have been carrying on 
some trade. In the absence of an express or implied agency, a 
debt borrowed by the managers of the trade by executing a pro- 
missorv-note is not binding on the other members.^' Iheposi- 
tion of the head of a Joint Hindu family is superior to that of a 

mere agent.^*^ The Karta represents the family m all transactions 
of the family and the manager of a joint family firm can draw a 
bill or make a promissory note whenever it is necessary for the 
carrying on of the family trade and bind all the members of 

*See Article by Mr. N. S. Raghavan in A. I. R. 1934 Journal 347 which 
we have quoted in extenso. 

11. 1940 P. 490. 

12. 1918 P.G. 46 ; 1934 P.C. 4. 

13. 1934 M. 327. 

14. 1930 L. 561; 46 B. 358. 
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the family. cases of joint family trading firms the 
necessity for the loans raised by the Karta is to be presumed 
and the members are liable even if the bills were drawn for pur¬ 
poses not connected with the family business.But minor mem¬ 
bers are liable only to the extent of their share in the family 
business and are not liable if the managing member starts a new 
business by himself and the other adult members.*^ 

Corporations. 

Under Section 89 of the Indian Companies Act, VII of 1913, 
a negotiable instrument made, drawn, accepted or indorsed on be¬ 
half of the company must be done so in the name of the company 
or by or on behalf of or on account of the company by any per¬ 
son acting under its authority express or implied. 

Joint Agency. 

Where two or more persons are authorized to act Jointly, 
t. g.f where four directors of a company are authorized to 
execute bills on behalf of a company the principal will not be 
bound if all of them do not join to execute the instrument.*® 

28. An agent who signs his name to a proniis- 

. Liahilityofagent ^ill of CXehange or cheque 

signing. without indicating thereon that lie 

signs as agent, or that he does not intend thereby to 

incur personal responsibility, is liable personally on 

the instrument, except to those who induced him to 

sign upon the belief that the principal only would be 
held liable. 

NOTES. 

Principle of the Section. 

A negotiable instrument should show on its very face who 
are the persons liable on it.*® Any person who puts his name 

15. 7 M. 112; 44 A. 393; 27 B. L. R. 206; 45 M. 778; 46 A. 434. 

16. 34 A. 135; 8 L. 597; 1936 P. 485; 34 B. 72; 35 M. 692. 

17. 45 M. 281 (P.C.); 25 B. L. R. 15 ; 34 135 ; 49 C. 560; 45 N. 281 

(P. G.); 21P. R. 1917; 70 P. R. 1917; 50 A. 969=1929 A. 19; 
1929 B. 111. 

18. (1830) 4 C.& P. 121. 

19. 38 M. 482 (F. B.) ; 36 M. 362 ; 46 C. 663 (P, C.) ; 41 M. 815 ; 1932 

B. 607. 
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on such an instrument should be held to be personally liable unless 
there are words in the instrument clearly indicating that he is 
subscribing to the instrument for another or by procuration of 
another or there are words clearly showing that he excludes 
his own liability/^ This section provides that an agent signing 
a negotiable instrument must, if he wants to avoid personal 
liability, indicate that he is doing so as agent merely. It is not 
open to show that the signatory is acting for an undisclosed 
principal.An agent would be bound personally where the 
principal was incompetent to contract even though he signs 
expressly as an agent.The person liable is the person whose 
name appears on the face of the bill and no other person can 
be held liable unless it is clearly indicated on the face of the 
instrument that the agent acted in his behalf. Where there 
is no indication on the face of the instrument that any person 
other than the person executing it, is a real debtor the person 
executing the document is liable under it.^^ The section is enact¬ 
ed in the interests of trade and is held applicable to- instruments 
in the vernacular also.^ 

Manner of signing by agent. 

The Act does not specify the manner in which an agent 
is to indicate that he signs as agent. Any words which 
clearly indicate the intention to sign as such will be 
sufficient. But words which may be construed as merely 
a description or as showing the designation of the person signing 
the instrument will not be sufficient.^® The test usually applied 
is whether the form of the instrument necessarily implies that 
the agent did not intend to incur personal liability.^*^ Mere 
knowledge of the party taking the instrument that the agent is 
an agent and is acting as such will not be enough and the agent 
will remain personally liable unless there are w^ords on the in¬ 
strument clearly indicating that he signs as agent.This section 
is in one respect strikingly different from section 16, Bills of 
Exchange Act. The English Act requires that the words indicat¬ 
ing that the personal liability is excluded must be added to 
signature itself. The Indian Act is less rigorous and from the 
whole of the document the intention may be inferred.^® 

20. SOM. L.J. 125. 

21. 46 C. 663 ; 30 M. 88. 

22. 41 M. 815. 

23. 1937 P. 428. 

24. 14 M. L. T. 502. 

25. 1930 S. 4. 

26. 36 M. 362. 

27. 1913 M. W. N. 1005. 

28. 1935 M. 106; 1926 M. 390. 
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Illustrations. 

The following will exclude the personal liability of the agent:— 

1. A. B. principal by his agent C. I). 

2. C. D. for A. B. 

3. A. B. by G. D. 

4. C. D. agent for A. B.^^ 

5. For B. D. Aggarwal, I. C. Kapur. 

6. A. B. per /»ro.30 

7. For A. B. Railway Company, C. D. Secretary. 

8. A. B. sans recourse.31 

9. Sohan Lai Munim of Firm A. B. for the firm. 

10. J. H. Laundry and Dye Works Ltd. J. H. S. Managing Directors.32 

On the contrary in the following cases the liability of the agent is not 
excluded : 

1. G. V. Athale, Managing Proprietor, Ganga Dhar and B Friends, 
Sandhurst Road, Bombay No. 4. 

2. A bill signed A. B., G. D., E. F., Directors X and Co., Ltd.33 

3. We tlie directors of X and Co., Ltd., promise to pay Rs. 5,000 
A. B., C. D.34 

4. A note signed A. B , Manager of G. D. or Managing Proprietor of 
A. B.35 

5. K. P. Superintendent of the private Treasury of H. H. the 
Maharaja.^^ 

6. A bill endorsed C. D. agent. 37 

7. Hundi signed “Mohan Lai acting superintendent of the Prime 
Minister of his Higness the Nizam.”38 

8. N. Munshi agent and Attorney to Dr. L. Munshi.39 


29. (1938) 1 M. L.J. 63;57C. 695. 

30. (1848)6 L. B. 766. 

31. (1856) 10 M. P. L. 94. 

32. (1903) 1 K. B. 927; 1935 M 100. ^ r. - oni 

33. Sreclal Manghulal e. Lister Antiseptic Company, j2 C. 8U4. 

34. See 38 M. 482. 

35. 52 B. 640. 

36. 46 C. 663 (P. C.). 

37. (1922) 1 K. B. 518; (1923) C. 407. 

38. 52 C. 804. following 16 C. 663 (P. C.). . , ,, 

39. Dhirendra Natli Mukorji Natlui Ram Munshi and others, PJJi 

C.660. 
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9. Sham Lai Pro. Radha Kishen & Sons. In this case Pro. was held 

as merely an abbreviation of Proprietor.^^ 

10. “This sum of Rs. 100/- we have agreed to pay you and so we owe 

you on demand we promise to pay you. 

Sd. T. V. Sheshagiri Rao 

Sd. T. V. Sheshagiri Rao as guardian for minor Sanjivi 

Anand.41 


11. Damodar Chairman Weaver’s Society.42 

12. Where in the body of the pronote a Director of a Company p 
ed to pay the amount both in his personal capacity as well as a Director 
the Company, and over his signature the following words were .^esse^^ 

by a rubber Stamp “For and on behalf of the Company an 
name was also the word ‘Director’ impressed by the same ru 

13. Where a bill is drawn on a person in his personal capacity hts 

• • I ;ii nnf absolve bim from personfll 

acceptance per pro his principals will not absolve 

liability.44 

Hundis. t i 

In certian places signing persona^l 

custom reported exemp ^ 

the word ^^/'p^.-rt held in an old case that a Gomashta 

But the Punjab CheifCou words Sri Nishani attached 

of a firm drawing a hun i w hundi will not neces- 

to the name of‘^e firm at he head oMhe ^ 

sarily imply that the Gomas ^ Chattiars of Burma by 

the firm.^^^ A custom by initials of the firm 

which a Chettiar firm is described genemiiy y^^ ^ ^ ^ ^ ^ ^ 

pre-fixed to ° Phettvar and in such cases it is 

Raja Ramiah or S. M. on the instrument to show 

open to the man whose PP j jj custom was alleged 

that the real payee is the hrm. A 


40. 1934 L. 815. 

41. 1935 M. 160. 

42. 34 B. L. R. 1327. 

43. 1940 C. 177. ooq 

44. (1853) 9 Exch. 154 ; (1870) 22 T. T. (N. S.) . 

45. 2S. L. R. 11 ; 1930 S. 4. 

47 193^5 R.' 8r;‘i935 R. 328 (1933 R. 265, not followed) ; 28 M. 544, 
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and proved in an English case where heading on a note paper 
was considered a signature/® A local custom was found to exist 
in Dacca that a Gomashta drawing a bill and not specifically 

drew it as a Gomashta is not personally 
liable if the course of previous transactions shows that the 
Gomashta habitually did so/^ 

Agent exceeding authority. 

Where the agent exceeds his authority, the principal will not 
be bound but the agent can be sued not on the instrument but 
for damages for false representation of authority/^ 

Other defence open to the agent. 

But where a person induces an agent to sign an instrument 

1 ^ f r ™clearly exclude the agent’s personal 
liability he cannot take advantage of his own act and hold the 
agt nt personally liable.* Such inducement must be clear. Where 
the essence of a tri-partite arrangement between a third person 
promisor not an agent of the third person, and the promisee 
was to conceal such third person’s indebtedness from the promisee 
and rnake him believe that the promisor was the debtor, and 
promisor lent himself to the scheme fully understanding that its 

object was deception of the promisor was induced by promisee 

to believe that he would not be held liable.^ Where a person 
purports to sign for another without authority, the signature will 
be as inoperative as a forgery/ 

/^hotigh it is not open to the executant of a pronote to escape 
liability on the ground that in signing the document he way 
merely acting as agent for his principal, he is not prevented from 
saying that there is not presently an operative contract between 
the parties as is embodied in the note.^ 

Guardian & Co. 

The principle of this section applies also to cases 
ot guardian and ward.5 7'hc minor’s estate is liable where 
a guardian executes an instrument for purposes bindincr on the 
minor and excluding his own liability.** The guardian can bind 
minor by contract only to the extent he can^be bound under his 

48. Taunt v. Cripps, (1879) 48 L. J. Ch. 567. 

49. H. Mohan Bysack v. K. M. Bysack, 17 W. R. 442. 

50. 1913 M, \V. N. 1005. 

1. 8 L. VV. 622. 

2. 1929 P. C. 267. 

3. Bank of Bengal v, Mnclcod, 5 I. A. 1. 

4. 1939 P. 495. 

5. 46 G. 962 (P. G.). 

6. 39 M. 915 ; 46 G. 663 iP. G.); 58 M. 735 (P. G.). 
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personal law/ Any liability to which the minor would be subject 
under the Hindu Law is nottheless a liability, because it was 
incurred by his guardian on his behalf and the fact that a 
guardian signs an instrument as excluding personal liability does 
not niake the note ineffective even against the minor to the extent 

bound.® A different view has been taken by 
a Division Bench of the Madras High Court in Swaminalh Odyar 

42 M. 185, 54 M. 

It ’coc u 696. are considered and it is observed that in 1932 
M 696, the Judges dealt with the case on the principles applic¬ 
able to a d^ebt incurred on behalf of a minor for necessary 
purposes without considering the special features of a promissory- 
note. An essential feature of a promissory-note is that the 
promise to pay is unconditional. And a negotiable instrument is 
intended to be one which can pass from hand to hand bearing its 
meaning on its face and itself the basis and evidence of money 
claim. Any modification of the promise in a promissory-note 
such as that it is only to be enforced against a minor, if necessity 
binding on the minor can be shown, is wholly foreign to the idea 
of a negotiable instrument. Therefore no guardian can by execut¬ 
ing a promissory-note in the name of a minor impose an 
unconditional liability on the minor. Where, however the 
guardian executes an instrument in his own name and not on 
behali of the minor in accordance with the above rules it is 
clear that the estate of the minor cannot be made liable ^ The 
suit of the plaintiff against the minor can not be decreed A 
Mahant, a receiver for debenture holder, a Manager of an estate 
an executor, signing a pronote is liable personally for the loan.‘» ’ 

Original consideration. 

The section does not apply where the suit is on the original 
consideration and not on the instrument. 

29. A legal representative of a deceased person 

Liability of name to a promissory 

live'signinr'"‘^‘ exchange or cheque is 

liable personally thereon unless he 


7. 36 M. L. J. 29 (F.B.); 42 M. 185; 54 M. L. J. 412 ; 47 M. L. J. 683. 

8. 1935 M. 447 ; Cf. 58 M. 735 (F. B.). 

9. 1935 M. 160; 1937 M. 1, 61 M. L. J. (N. R. C.) 45. 

10. 1934 P.435; (1927)43 T. L. R. 770; 1933 C. 660; 1929 C. 123; 

40 I.C. 452; 38 M. 482 (F.B.); 53 M. L.J. 814; 41 M. 815 (sL 
S. 29 post), 

H. 46 C. 663; 1930 M. 168; 1937 O. 65. 
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expressly limits his liability to the extent of the assets 
received by him as such. 

NOTES. 

Legal representatives. 

A person who represents the estate of the deceased or 
intermeddles therewith is the legal representative of the deceas- 
cd.^2 A person’s heir or body of heirs, executors^^ and adminis¬ 
trators are his legal representatives. 

The legal representative is entitled to the instruments after 
the death of the holder. He has all the rights of the deceased and 
can indorse them in his own name. 

Their liability. 

In dealing with the estate of a deceased person a legal repre¬ 
sentative is protected only so long as he clearly gives it out to 
understand that he is not taking any personal responsibility.*' 
rhis section goes a step further than Section 28.*^ The language 
of this section is widely different from that of Section 28. In 
the first place under Section 28 it is suflicicnt to indicate that 
personal liability is excluded by an agent. Under this section 
there must be express words limiting the liability. 

Thus an executor can escape personal liability only by such 
words as :—* 

A. B. executor of C. D. “without recourse.” 

or “without recourse to me personally.” 

or “with recourse to the estate of the deceased only.” 

But an executor cannot escape personal liability if he 
writes:— 

A. B, administrator of the estate of G. D. or, 

A. B. executor under G’s will.**’’ 

or if he was not legally an e.xecutor.*^ 

In the second place under Section 28 the agent’s liability 
may be altogether excluded but under Section 29 the executor’s 

12. G. P. Code, Section 32. 

13 . Indian Succession Act. 

14 . Child V. Monivs, 5 Moor C. P. 282. 

15. 50M. L.J. 125; 1925 M. 171. 

16. 1926 M. 447; 1933 8. 444. 

17. 3 B. 182. 
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liability can only be limited to the extent of the assets.*^ 

Their rights. 

On the death of a holder his legal representative is entitled 
to all the rights of a holder ; (a) to the possession of the instrument 
(b) to indorse it in his own name, (r) to sue in his own name or 
give valid discharge, {d) to fill in the blank. 


Trustees. 

The benefit of this section cannot be claimed by trustees. 
Where a trustee borrows money for the purpose of the trust and 
executes an instrument as manager he remains personally liable. 
The trust also may be made liable where necessity is shown for 
the loan but the trustees always remain personally liable.^® 

30. The drawer of a bill of exchange or cheque 


Liability of is bound, in case of dishonour by the 
drawer. drawee or acceptor thereof, to com¬ 

pensate the holder provided due notice of dishonour 
has been given to, or received by, the drawer as here¬ 
inafter provided. 

NOTES. 


Drawer’s engagement. 

When a person draws a bill or cheque what is the nature of 
the promise he is deemed to make with the promisee ? A bill 
or cheque being an order of payment the drawer impliedly says 

to the payee : 

“If you or any holder of this bill or cheque present this bill 
or cheque to the drawee the drawee shall accept it and having 
accepted it shall pay it when duly presented for payment. In 
case it is not accepted or not paid and you give me immediate 
notice of this fact I shall make the payment and compensate you 
for anv loss that vou or the holder may suffer.”^* 

His liability. 

A bill may be made payable on demand, or a certain time 


18. 

19. 


20 . 

21. 


50 M. L J. 125, 

1923 M. 593 ; 34 L. T. 65 ; 26 M. L. J. 224 ; 22 W. R. 106 ; (1891) 
2 Ch. 559 {See Ss. 57, 8, 78. 48, 61, 75 and 94 post), 

41 M. 815 ; 45 M. 703 ; 32 M. L. J. 259 ; 50 M. L. J. 48 ; 1926 M. 

1199 ; 49 M. L. J. 717 ; 1922 M. 402. 

^Vhitehead i;. Walker, (1842) 9 M. and W. 509. , 
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after sight or a certain time after dale. When a bill is payable on 
demand the drawer, on the failure of payment by the drawee 
immediately becomes liable to the payee for the amount which 
will place him in the same position as if the money had been duly 
paid (whatever may be the real state of accounts between the 
drawer and the drawee).-^ When a bill is payable after sight 
presentment for acceptance is essential, and if on presentment 
(or acceptance within reasonable time acceptance is refused, the 
bill is dishonoured by non-acceptance. Whether the time* for 
payment has arrived or not the promise of the drawee is broken 
and the holder on giving notice of dishonour can have immediate 
recourse against the drawer.-^ 

In the case of a bill payable a certain time after date pre- 
sentrnent for acceptance is not necessary ; but the holder may if 
he likes present it for acceptance in order to bind the drawee. 
In case the holder presents it for acceptance and acceptance is 
refused the bill is dishonoured by non-acceptance and the holder 
gets an immediate right against the drawer whether due dale 
of payment has arrived or tio!.-’^ No separate cause of action will 
ai ise in his favour if he chooses to wait till maturit) .’^ 

When the bill is not presented for acceptance at all then the 
holder will have recourse against the drawer only after refusal of 
payment on due date. '’’ 

Conditional on presentment to the drawer. 

The drawer does not become liable so long as the bill has 
not been presented to the drawee. If on presentation the drawee 
accepts it the drawee becomes the priticipal debtor and the drawer 
only becomes a surety for him il the drawee does not accept 
it, the drawee has nothing to do with the bill,--'' and the drawer’s 
engagement is deemed to be broken. The drawer is not a 
surety for the drawee until the latter accepts it and until ac¬ 
ceptance the liability of a drawer is as principal debtor under an 
implied contract of indemnity. His undertaking is only con¬ 
ditional and does not arise unless the instrument is dishonoured 
cither by non-acceptance or by non-payment. ' There is no 
demand or debt until presentation ® and on presentation either 

22. 3 B. 182. 

23. 3 B. 182 ; 133 I. G. 255. 

24. 20 B. 133 ; 19 C. 146 ; I B. 23 ; 13 I.C. 255 ; 19 L. VV. 560. 

25. 9 M. and VV. 506. 

26. 3 B. 182 : I A. 392. 

26a. 3 B. 182; 1930 A. 106. 

27. 1938 N. 262. 

28. 19 C. 146. 
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the drawee or the drawer become liable according as the bill is 
honoured or dishonoured. A cheque is a revocable order and 
the drawer can countermand payment any time before actual 
payment by the bank.-^ The dishonour by non-acceptance gives 
a complete cause of action to the holder against the drawer.-^ 
The dishonour may be by non-acceptance or by non-payment. 
(Ss. 91 & 92). The drawer undertakes to place the holder in the 
same position in which he would have been if the money had 
been duly paid.^* The drawer also gives the implied undertaking 
that the drawee exists and is competent to accept the bill, and is 
further estopped from denying to a holder in due course the 
existence of the payee and his capacity to indorse.^- 

And on notice of dishonour. 

The drawer, however, does not become liable until notice of 
dishonour has been given to him within reasonable time.^3 The 
notice should be given as soon as possible and an omission to give 
notice discharges the drawer^'* on the bill as well as on the original 
debt It is necessary even in the case of hundis unless a local 
usage to the contrary is proved.^** But notice may be waived by 
an express stipulation in the bill.^^ 

Exclusion by special contract. 

The drawer can, however, escape the above obligations or 
limit his liability by a special contract.^^ He can at the time of 
drawing write the words ‘sans recourse’ or any other words on the 
bill expressly informing the promisee that he will not be personally 
liable or will be liable only to a certain limited extent in case the 


29. 26 A. 463. 

30. 9 M. & W. 506. 

31. 3 B, 182. 

32. (1892) 61 L. J. Q.. B. 446. 

33. 20 B. 133; 19 C. U6, S. 43, Bills of Exchange Act. 

The view taken in these authorities is commented on by Adiga and 
Bhashyam in their commentary on the Negotiable Instruments Act on the 

ground that there is nothing in the Indian Act by which it can be said 

that the drawee committed default in acceptance if he refused to ac. cpt 


before due date. 

34. 1929 L. 577 ; 11 L. 34. 

35. 25 M. 580. 

36. 6 A. 78; 20B. 133. 

37. 26 M. 239. 

38. (1903) 1 K. B. 531. 
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bill is dishonoured.'*^ But the existence of such a contract will con¬ 
siderably affect the negotiability of the bill. The drawers of bills 
of exchange who discount them with a bank are bound in the case 

acceptor to compensate the bank unless they 
can show that when they discounted the bills they bargained 
that the transaction should be without recourse. When the 
drawers, when discounting the draft with a bank, gave bills 
of lading to the discounting bank as security and the drafts were 
marked D/A meaning documents against acceptance and the 
bank delivered the documents to the drawees on their acceptance 
of the draft and on dishonour at maturity by the acceptors, 
the Bank sued the drawers, held, that having regard to the descrip¬ 
tion of the draft as D ' A draft, the conduct of the plaintiffs in 
handing over the bills of lading against the consignees’ acceptance 
was not unicasonable. On drafts being subscc|uently dishonour¬ 
ed at maturity In' the acceptor the drawers become liable to 
reimburse the discounting bank. To limit the plaintiffs’ prima 
facie right of recourse against the defendants, the defendants must 
show that when they discounted the drafts, they bargained that 
the transaction should be without recourse or some breach of 
contract or dutv on their part which would have that effect in 
law.-"’ But the drawer cannot set up a collateral agreement 
as a defence to a claim against him. Thus where the payee lost 
the railway receipts given to him by way of collateral security the 
loss of the receipts did not affect the liability of the drawer on 

the bill.-*^ 

As to the amount of compensation payable in case of dis- 
honour, see Chapter XII. 

Practice. 


tinn "u ‘ ? "pessary party to a suit under this sec¬ 

tion. He should not be impleaded/^ Drawer and acceptor may 

be sued together or separately.^^ ^ ‘“y 


31 . The drawee of a cheque having sufficient 

dra:vto‘/chcc,u:: of the drawer in his hands pro- 

perly applicable to the payment of such 
cheque must pay the cheque when duly required so 


39. (1892) 61 L.J.Q.B. 446. 

40. 1927 P. G. 195 ; 55 C. I. (Sassoon’s case). 

41. 30 I. C. 35. 

42. 3 II. 182 ; O. 1, r. 6, C. P. Code. 

43. 1 A. 392 ; 1 W. R. 15; 26 M. 239. 
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to do, and, in default of such payment, must compen¬ 
sate the drawer for any loss or damage caused by 
such default. 

NOTES. 


Banker and customer. 

The drawee of a cheque is always a banker. A banker’® 
business consists in receiving money from or on account of a 
customer and undertaking to repay the same on demand or when 
drawn on by cheque. The liability of the banker (drawee) 
towards the drawer (customer) arises out of an obligation to 
honour the cheques created by a contract independent of the 
cheque or bill. The relation between a banker and his customer 
is the ordinary relation of a debtor and creditor with a superadded 
obligation arising out of the custom of bankers to honour the cus¬ 
tomer’s cheques.*** In order to make a person a customer of a 
bank it is necessary that there must be some sort of account, either 
a deposit or current account or some similar relation.**^ A person 
who deposits his money in current account with a bank can draw 
cheques to that extent. He can draw cheques even for larger 
amounts than the extent of his deposit if the bank is prepared to 
extend him further credit. A person may, without depositing any 
cash with the Bank, enter into an agreement with the bank in 
virtue of which the bank undertakes the obligation to meet 
cheques drawn by him upto a certain maximum limit. It must 
be carefully borne in mind that a banker’s obligation to meet 
a customer’s cheques depends entirely on the contract between 
him and his customer. The relation of the banker with his 
customer is not a fiduciary one, not one of principal and agent; 
it is purely a contractual relation of creditor and debtor, the 
relative position of the parties depending on the state of the 
account at any particular point of time. But the banker’s 
authority is determined by (i) a countermand of payment, or (if) 
by notice of death, or (iff) bankruptcy, or (iv) lunacy of drawer, 
or (u) service of an order of Court prohibiting payment, or (yf) by 
notice closing the account. 

44. 29 A. 773 ; 101 P. R. 1885 ; 33 M. 134 ; (1921) 3 K. B. IIO. 

45. (1892) 61 L. J. Q.. B. 446 ; 30 I.G. 35. 

46. (1908, 1 K. B. 293 and (1926) 1 Ch. 38; (1882) 3 Camp. 376; (1902) 1 

Ch. 889 ; (1884) 14Q.. B. D. 32 ; (1921) 2 K. B. 683 ; 1904 A. C. 

776 ; (1906) 1 K. B. 112; (1933) 1 K. B. 47 ; (1897) 1 Ch. 546; (1921) 

3 K.B. 23 ; 1938 M. 77 ; (1901) 1 Ch. 188; (1895) 12 T. L. R. 75. 
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Liability of Banks. 

By openin'^ a current account of a customer the banker 
undertakes to honour the cheques drawn by his customer so long 
as Ills balance is suflicient to allow the banker to do so. Banker 
is in law the owner of the moneys deposited with him.^^ He 
can employ them as he likes subject to the obligation to meet 
the demands made on him. This obligation may be extended by 
an agreement express or implied to the amount of overdraft 
agreed upon.^^ When a banker has securities of the customer 
in his hands even though no cash balance, he will be held liable 
when in the previous course of similar dealing he honoured 
the customer’s cheques.'® When mottey is given to a banker 
it is a question of fact to decide whether it is a loan or a deposit.^® 
The Ijanker is not liable for dishonouring his customer’s cheques 
for the meeting of which the customer has not sufficient funds 
with the bankers or whore money is entrusted to the banker or 
earmarked by the customer for a specific purpose.* Where a 
banker pays a holder under the mistaken belief that the drawer 
has funds he cannot subsequently recover from the payee ; his 
only remedy is against the customer.- This section makes it 
obligatory on the banker to pay the cheques of his customer. 
This obligation is towards the drawer only.^ 

The Banker will, however, be justified in dishonouring the 
cheques, in the following cases : — 

(1) Where the form of the cheque is of doubtful legality. 

(2) If the cheque is post-dated and is presented before 
ostensible date.^ 

(3) If the banker has not sufficient funds of the drawer 
with him." If a cheque is for Rs. 200 and the drawer has only 
Rs. 199 to his credit the banker may refuse the payment of the 
whole cheque, unless there is a previous agreement to allow him 

47. (192M 3 K. U. 110; 39 M. 1081. 

48. 1900 A. C. 577. 

49. 29 L. J. Ex. 129. 

50. 31 C. 519; 18 M. 390. 

1. (1924) 2 K. H. 153 ; 101 P. R. 1885 ; 33 M. 134 ; 19 B. 352 ; 34 

M. 121 ; 37 Ch. D. 466 ; (1893) A. G. 282 ; (1871) L. R. 6 Cli- 
App. 632; (1919) A. G. 658. 

2. 2 Tint 388 S. R. 10 Ex. 337. 

3. 1930 A. 106; (1928)2 K. B. 294. 

4. (1863) 9 B. & S. 121. 

5. (1840) 7 M, & W. 174. 

6. 1900 A. C. 577. 
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to overdraw/" If, say, five cheques of the same customer of 
Rs. 200 each are all presented for payment at the same time and 
the banker holds Rs. 820 to the credit of the customer he may 
refuse payment of all the cheques/ 

(4) If the banker has sufficient funds but they are not pro¬ 
perly applicable to the payment of such cheque, e,g.^ when monies 
are held in trust and the cheque is drawn in breach of the trust,^ 
or the bank has a lien over the funds, or the cheque is drawn 
after the bank decided not to have dealings with the plaintiff and 
offered to repay the balance due on account to him;*'' or the bank 
has before presentation of the cheque applied the customer’s 
funds to the payment of the customer's acceptance.** 

(51 If the cheque is not duly presented, e.g , has not been 

presented within banking hours. 

% 

(6) If the cheque is irregular or ambiguous or otherwise 
materially altered,*^ e.g., where unstamped or where the amount 
is stated differently in words and figures notwithstanding the 
provisions of section 18. 

(7) If the cheque is presented at a branch of the bank at 
which the customer has no account.*** 

(8) When the customer has died and the banker has got 
notice of his death/'* or when he becomes insolvent or a lunatic,*^ 
or when he countermands payment/” 

(9) When a banker has received order of attachment or 
other order from the Court prohibiting payment out of funds to 
the credit of the customer/^ 

(10) Where the account stands in the name of some persons 
jointly those persons not being partners the banker may refuse 
payment if the cheque is not signed by all of them jointly or by 


7. 8 W. R. 182. 

8. (1822) B. and Aid. 815. 

9. 1888 A. C. 693; 33 M. 134; 19 B. 352. 

10. 101 P. R. 1883. 

11. (1849) 18 L. S. Q,. B. 2IR. 

12. (1863) 9 B. and S. 121. 

13. 7E. andB. 519; 12 M. & W. 618; (1921) 3 K. B. 110; (1915) 2 

K. B. 576. 

14. 14 Q,. M. D. 32. 

15. (1879) 4 Q. B. P, 661. 

16. Q,. B. D. 661. 

17. I. K. 527. 
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the survhvor or survivors of 

(II) If the cheque is not presented within reasonable time 
after the ostensible date of issue. CJenerally speaking a cheque 
presented six months or more after tlie date of its issue is con¬ 
sidered a stale one. 

(\2) A banker oti whom the cheque is drawn should have 
a reasonable time, usually four hoursj^ to have the funds placed 
into the credit of the customer's account before they can be drawn 
against. 

Consequences of dishonour. 

If the banker without justification dishonours his customer’s 
cheque, he makes himself liable to compensate the customer for 
injury to his credit.The amount of compensation recoverable 
by the drawer from the banker in case of wrongful dishonour is 
not limited to the actual pecuniary loss sustained by reason of 
tlie dishonour. The words ‘doss or damage” used in the sec¬ 
tion do not mean only pecuniary loss but also loss of credit or in¬ 
jury to reputation."" 

It must have been noticed that this liability of the l>ankcr is 
tow.irds the drawer only and not towards the payee. rhe banker 
is not a party to tlie contract with the pavee and lie is not liable 
to him. As already explained the banker’s oblig.ition is based 
on his contract with his customer which is independent of tlie 
cheqiic. A banker has to follow the instructions of Ins customer 
and, therefore, is bound to act on a notice countermanding ])ay- 
ment. The holder of a cheque has no right tv) enforce payment 
from the bank, but there arc two exceptions to this rule : 

(/) When the holder commits laches or delay in present¬ 
ing the cheque. The drawer has sufficient funds in the bank pro¬ 
perly applicable to the payment of the cheque. But the bank 
fails before the presentment of the cheque. In this case because 
the payment has not been demanded within reasonable time, the 
drawer is discharged and the holder should prove his debt against 
the bank in bankruptcy proceedings,^ 

18. (1851) It) C. B. 845. 

19. (1930; I U. and Aid. 415. 

20. (1851) 16 0,. B, 560; 26 B. 499. 

21. {I&74) L. R. 19 Eq. 74; 33 M. 34; 34 M. 121; 1901 A. W. N. 113. 

22. 14 C. B. 595; I B. and Aid. 415; 22 L. J. P. C. 181; (1928) I. R. I7 ; 

(1919) A. C. 308; (1906) 22 T. L. R. 760; (1915) 31 T. L. R. 334; 
(1919) A. C. 102. 

,-23. S. 84. 
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(ii) When a banker pays a crossed cheque by mistake 
over the counter, he is liable to the true owner for any loss occa¬ 
sioned by it.‘^ 

If the holder has, however, through bankas mistake received 
payment even in respect of a cheque countermanded by drawer 
the bank is not entitled to a refund of the amount from the 

payee. 

Negligence of drawer. 

Where a banker is under the obligation of meeting cheques 
on demand the banker is protected against payments made by 

him in due course of business and in good faith if the drawer’s 

negligence misled him in doing so.^° 

Rules for endorsement of cheque. 

Unfortunately the Negotiable Instruments Act does not 
define exactly in what form endorsements should be made and as 
a consequence, in the absence of any legal definition, it is largely a 
matter for bankers to decide whether any particular endorsement 
protects them or not. Certain well defined forms of endorsements 
have been laid down but bankers sometimes differ in their requires 
ments in this connection. For this reason it will be readily 
understood why so many cheques are returned unpaid by banks 
either for irregular endorsements or for want of any endorsement 

at all. 

Moreover, a large number of cheques which would, in the 
ordinary course, be returned unpaid for these reasons are never 
returned to the persons concerned, because a banker collecting a 
cheque, if he notices an irregularity in his customer’s endorsement, 
will usually give a guarantee on the back of the cheque to the 
effect that the irregular endorsement is guaranteed by him or that 
the account of the last payee has been credited, if the last payee 
has failed to endorse it. Such guarantees by bankers of repute 
are generally accepted by paying bankers. 

Care necessary,—It behoves every person called upon to endorse 
a cheque to do so with the greatest care, as not only will he thus 
avoid the inconvenience of having cheques returned to him, but 
the fact must not be lost sight of that the person drawing the 
cheque may have money in his account when it is first presented 
and returned for lack of endorsement or irregular endorsement, 
but not on the subsequent occasion when the cheque has been 
put in order; alternatively, the drawer may have died or gone 
bankrupt. 

24. See S. 129. 

25. 1930 L. 852. 

26. (1918) A. g. 377, 


129 


0 


s. 31] 7 HL NEGOTIABLE INS l RUMENTS ACT 


The essential point to remember when endorsing cheques is 
that so far as the hanker who pays the cheque is concerned, what 
he requires is that your endorsement should purport to be that of 
the person or firm, etc., whose name appears on the cheque as 
pa>’ee ; it must, therefore, be letter for letter exactly as written on 
the front of the cheque or on the back of the cheque, if the cheque 
has l)een “specially*’ endorsed. If the name and description of the 
payee or indorsee is wrongly spelt or given he may indorse as 
gi\cn in the cheque adding if he likes his correct name and 
description within parenthesis. “ 

It should, however, be carefully noted that it is not necessarily 
your signature which is required, unless it happens to coincide 
initial for initial and letter for letter, etc., with the name of the 
payee as written on the cheque and is legible. For example, if 
your initials and name are E. A. Moses and the cheque is made 
payable to E, Moses, the endorsement must be E. Moses and not 
E. A. Moses. If your name is Rama Rao and the cheque is 
payable to Ram Rao it must be indorsed as Ram Rao or 
as Karn Rao ('Rama Rao) and not as Rama Rao, or as 
Ram or as Rao, or as R. Rao. A cheejue payblc to J. Smith 
cannot be indorsed as J. SmitI) Junior though is one payable to 
J. Smith Senior, indorsement as J. Smith is correct. 

Examples .—A cheque payable to Mrs. A. K. Jones, /.e., her 
husband's initials, should bo endorsed Edith Jones wife of A. K. 
Jones. A cheque payable to Mr. Smitli, without mentioning his 
initials, should be endorsed H. F. Smith (whatever Mr. Smith’s 
initials may be). 

Titles, etc., such as Mr., Miss, Mrs., Messrs., Khan Bahadur, 
Sait, Dr., Shah, etc., must be omitted as they cannot form part 
of a signature; their inclusion as part of an endorsement is one 
of the chief reasons for the return of cheques for irregular en¬ 
dorsements. (It is quite in order, however, for a person’s rank 
or letters representing a degree, etc,, to be added to a signature), 
c. g. a cheque payable to Dr. Hira Lai may be indorsed as 
Hira Lai M, D. But probably indorsements with courtsey titles 
will be valid in India, e. g.y Dewan A, Raja B, Sheikh X, etc, 

A cheque made payable to K. R. Patel may be endorsed K. 
R. Patel, Kantilal R. Patel, K. Ratilal Patel or Kantilal Ratilal 
Patel, but if it is made payable to Kantilal R. Patel, it must be 
endorsed in full exactly as shown although some bankers would 
accept the endorsement “K. R. Patel.” A cheque which has 
been wrongly made out by the drawer, should be endorsed in 
exactly the same way as it is drawn ; the endorser may, if he 
wishes, add his proper name afterwards. 


27. 

28. 


Bill of E.Kchange Act, S. 32 (4), Hart on Banking, page 39. 
(1899) Stark 106. i..t. . , c 
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It is not necessary to ruturn such cheques to the drawer (or 
other endorser) for correction unless the difference in the names is 
great; for instance a cheque made payable to Mr. P. Smith 
whose real name is P. Smythe, may be endorsed ‘‘P. Smith” 
followed by “P. Smythe” as this is obviously only a spelling 
mistake. 

In case of firms .—A person signing on behalf of another should 
show deary in what power of attorney, the endorsement should 
invariably be “ Per Pro Mr. so and so,” followed by the signature 
of the attorney. 

An endorsement for an ‘‘unlimited” firm should be made by 
a partner or the proprietor who should sign either in the name 
of the firm or “For Messrs. Jones & Co., A. R. Jones,” partner, or 
proprietor, but not manager, as this latter employee has not 
usually power to bind the firm. 

An endorsement of a firm with an impersonal name, such 
as ‘‘the Indian Comany” would, however, be usually made by a 
partner signing on behalf of the firm in that capacity and not in 
the name of the firm. A cheque made payable to “A Smith, 
Manager, Messrs. Jones & Go.,” should be endorsed “A Smith, 
Manager, Messrs. Jones & Go.,” and must not be endorsed by the 
proprietor or a partner of the firm. When a cheque is made 
payable to Messrs. Jyoti Swaroop & Co., it may be endorsed as 
Jyoti Swaroop & Co., and not as J. Swaroop & Co., or as S. Jyoti 
Swaroop &. Co., or as S. & J. Swaroop. 

A cheqe may be indorsed on behalf of a company registered 
under the Indian Companies Act by any person acting under its 
authority express or implied either in the name of or by on behalf 
of or account of the Gompany,^^ e.g.^ “Punjab National Bank 
Ltd.,” or “On behalf of Punjab National Bank Ltd. Jodh Raj 
Secretary.” 

Two other points are.—(t) Cheques made payable to more 
than one person must be endorsed by all; («) endorsements in 
pencil or by a stamp are not accepted in this country. The 
endorsements mentioned above are examples of those in which 
irregularities most frequently occur, but the list is not, of course, 
exhaustive.^"' 

32. In the absence of a contract to the contrary, 

the maker of a promissory note and 

Liability ofma- • r ^ 

ker of note and the acceptor betorc maturity oi a bill 

acceptor of bill, 

of exchange are bound to pay the 

29. S. 89, Indian Companies Act. 

29rt.. See Article by ‘A Banker’ in the Tribune which we have quoted in 
extenso. 
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amount thereof at maturity according to the apparent 
tenor of the note or acceptance respectively, and the 
acceptor of the bill of exchange at or after maturity 

is bound to pay the amount thereof to the holder on 
demand. 

In default of such payment as aforesaid, such 
maker or acceptor is bound to compensate any party 
to the note or bill for any loss or damage sustained 
bv him and caused bv such default. 

^ j 

NOTES. 

Maker’s engagement. 

The nature of the engagement of the maker of a promissory 
note is very simple. 1 he maker simply binds himself to pay the 
amount of the instrument to the payee or holder according to 
the apparent tenor of tiie note. He is the debtor and his liability 
is absolute and unconditional. As soon as he signs the note 
and delivers it with the intention of passing property therein the 
payee or holder, thereof, becomes entitled to enforce the promise 
contained in the note against him. It is not open to him to 
show that his liability is conditional, or as surety merely or for a 
lesser amount than that shown on the face of the instrument or 
otherwise in vaiiance of the terms of tlie promissory note.^^ Thus 
whei e a pronote is on the face of it payable on demand no 
evidence can be led to prove that it was intended to be paid after 
three years^^ or after the death ol the maker only^- or that it was 
not payable until certain incumbrances had been discharged.^^ 
Although it may be shown that the delivery of the document was 
conditional or that there was a condition precedent to the attach¬ 
ing of any obligation under the promissory note.^^ His liability 
is, distinguishable from that of the drawer of a bill. The latter 
draws an order of payment on the drawee and engages to pay 
himself only if the order is not honoured. The drawer’s liability 
is, therefore, conditional and cannot be enforced unless notice 
of dishonour has been given to him. If the bill is accepted 
then the drawer’s liability becomes secondary, and that of a 

1 30. 24 M. L. J. 91; 36 I. C. 996. 

31. (1883) 52 L. J. Q. K. 420. 

32. 50 A. 754. 

33. 45 B. 1155. 

34. S. 92, Proviso 3, Indian Evidence Act ; 52 C. 677; 1933 L. 456. 
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surety only. The maker on the other hand is primarily liable. 
In this case no notice of dishonour is necessary, nor is any present¬ 
ment necessary. 

Further the maker is precluded from denying to a holder in 
due course the existence of the payee and his then capacity to 

indorse. 

Acceptor’s engagement. 

The acceptor’s engagement is very similar to that of the 
maker. Acceptance is a voluntary act. He who accepts a bill 
undertakes voluntarily to pay the amount of it according to its 
apparent tenor. As soon as he signs his acceptance and delivers 
the instrument back to the holder, he engages himself principally 
to pay the amount according to the tenor of his acceptance. His 
liability like that of maker is absolute and unconditional and no 
notice of dishonour or presentment is necessary to charge him with 
liability.-^ The liability of the drawee does not arise unless he 
has accepted the bill and the holder in order to charge him with 
liability must prove a valid acceptance.^^ But once the acceptor 
has given acceptance his liability becomes quite independent to 
that of thedrawer.=^^ It does not cease or diminish by drawer’s 
death or insolvency, nor by the fact that he has not received the 
goods (owing to the intervention of war) in respect of which 
he gave his acceptance to the instrument.^® It is not open to 
the acceptor to plead that he has no funds of the drawer in his 
hands^°, or that there has been any change in the circumstances of 
the other parties. An arrangement between the drawer and the 
acceptor does not affect the position of the holder without notice 
thereof.'*^ He agrees unconditionally to the order of the drawer 
to pay the amount.'*- He can, however, set up the plea that the 
documents tendered to him were not the proper documents '*^ 
If a drawee accepts a bill but fails to pay it on maturity the suit 
brought upon the accepted but unpaid bill is a suit governed by 
this section and not a suit for damages.^* 


35. 

SeeS. 121. 



36. 

Ghansi Lai v. Karam Chand, 

1929 L. 

240; 39 A. 364. 

37. 

1930 A. 106. 



38. 

41 B. 567 ; 1922 L. 353. 



39. 

41 B. 567. 



40. 

57 C. 695 ; see S, 43 post. 



41. 

34 I. C. 190. 



42. 

2L. 335; 87 I.C. 218; 1927 

M. 68; 

1926 G. 189. 

43. 

1930 L. 640. 



44. 

1922 L. 352 ; 4 L. 315. 
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Stipulations to the contrary. 

i- leaker and the acceptor beine indenendenf o 

h.ndmg themselves voluntarily can limit^or coK thena r *■' 
bv any stipulation they choose to make. But such 
of the maker are collateral agreements.^ Such aereem! 
be written or oral but no agreement inconsistent w[th ?b 
terms of the instrument can be proved.«> But it dn h 
that the note was given for a soechl niirr,r.c» a shown 

until after the happening of a specifie^d ^ 60 ^" lidan* 
shown that the note was given as collateral also be 

drawings.’* A contemporaneous written agreem^ 
ed to show that the amount of the note was payable id ^ 

or even a subsequent written agreement by^hLavee 'ro- ”^"‘' * 
to sue on the note.-^ The dr uvee nf 'i promising not 

of exchange cannot do so Thelce^r « bill 

condition he thinks fit to impose. So mav^he^^m t 

note on any terms he chooses A maker make a 

even make or accept without intendincr acceptor may 

at all towards parties d Xse "^ themselves liable 

accept the instrument. A maker while a«°ng*as" In'"’' 
legal representative of another m;,v j ® .. . ^S^^t or 

liability. But such contract will be or limit his own 

parties to such conLd only between the 

Acceptance under a mistake, 

honou'^runde^TmiSoft^T^ 

a mutual relationship betwcen’himsdf and n " 
payment is made, d his relationship casts upmt h^Th" 

that position under a mistake of fact- when deb 

no notice to the person to whom pa^men irmad forc'd" 

he IS not entitled to recover the amount on ^ ' V 

■nent was made under a mistake of fact - ground that pay- 

'ayment according to tenor. 

Payment must be according to the apparent tenor of the note 


45. 

46. 

47. 

48. 

49. 

50. 


Bhagat Ram r. Kisliori Lai. 50 A, 754 ; 54 M. LI. 150. 

5 R. 520; 2 C. W N. 188; 44 A. 521. 

Bhagat Ram Kishori Lai, 50 A 754 f«ii • 

107 1 P 570 lo... r *, ’ ^following 49 A. 464 
07 I. G. 570; 1931 L. 758; 1924 M. W N 529 

*2 I. G. 896. 

39 M. 129 fF. B.) ; 10 1. G. 734 

^^hh.^.3lialDass. 32 247 ; (.880, 5 A. C. 754. 
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m case of a promissory note and according to the apparent tenor 
of the acceptance in case of a bill of exchange. The payment 
must be to the holder. A payment to any other person is not 
according to tenor.^ It must be made at maturity. If pay¬ 
ment IS made before maturity the payer is not discharged for 
it such payment is made without taking the instrument a 

due course of the instrument taking the 
instrument before maturity without knowledge of the payment 
can maintain an action and recover the amount attain from 
the maker or acceptor as the case may be. If the acceptance is 
general the acceptor is bound to pay the bill as it stands, but if 
the acceptor gives only a qualified acceptance he is bound to oav 
only according to the tenor of his acceptance No evidence of 

an oral agreement to vary the contents of an instrument is 
admissible/ 

Compensation. 

Where a maker or acceptor makes default in payment when 

duly required to make payment, he can be called upon to nav 

compensation not only by the holder of the bill or note but bv anv 
party thereto/ ^ 

A draws a bill on B in favour of a bank C. It is duly accept¬ 
ed by B. A without assignment from C can recover compenra 
tion from B. ^ 


But a party for whose accommodation a bill . is accepted 

cannot claim any compensation for he suffers no loss by non- 
payment ^ ^ 


33. No person except the drawee of a bill of ex- 


Only drawee 
can be acceptor 
except in need or 
for honour. 


an acceptance. 


change, or all or some of several 
drawees, or a person named therein as 

a drawee in case of need, or an accep¬ 
tor for honour, can bind himself by 


NOTES. 

Who may accept. 

A bill of exchange is an order of payment on a specified 

3. I923 L. 352=4 L. 315. 

4. 30 M. 88 ; 1931 C. 387 ; 41 B. 567. 

5. 45 B. 1156 ; 1928 A. 213; 6 L. 210; 13 I. C. 696; 23 I C 464* 
24 I. C. 300. 

6. 3 C. 174, 185; 32 B. 247. 
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person or persons, named drawee or drawees.^ It is not necessary 
tliat the drawee's name should actually appear in the instrument 
It is sullicicnt if the person indicated as drawee is ascertainable 
from the description given in the bill.^ I'he order addressed to 
the drawee by the drawer is of the nature of a request asking him 
to make payment on his behalf and depends on their mutual rela¬ 
tions. Hence it is only the person to whom the order is address¬ 
ed who can bind himself by an acceptance. No stranger can be 
an acceptor.^ Even a drawee has no authority to introduce 
stranger or substitute a stranger in his place,But there is one 
exception to this general rule. A stranger may accept a bill 
supra protest for the honour of any party already liable on the 
bill. Such an acceptor is called an acceptor for honour and is 
fully dealt with in S. 108 of the Act. d'here is, however, nothing 
preventing the drawee or drawees from signing their acceptance 
through agents." But a bill addressed to a specified person must 
be accepted by him in his own name. If he accepts it for or on 
behalf of a company of which he is a member there is no valid 
acceptance of the bill.'" If a bill addressed to A is accepted by 
him as an agent he will be personally bound by the acceptance.'^ 
So only the following persons can be acceptors of a bill of ex¬ 
change : — 

(i) 'J he drawee. 

{it) All or some of several drawees when the bill is ad¬ 
dressed to more than one drawee. 

(Hi) A drawee in case of need, /.c., a pcr.son whose name is 
mentioned in the bill as one whom the payee should resort to iti 
case the real drawee refuses to accept. 1 he drawer may mention 
at his option the name of such a person and once a dniwec in case 
of need is mentioned, the bill is not dishonoured unless it has been 
dishonoured by the drawee in case of need.'* 

[iv) An acceptor for honour.'^ 

(;j) The agent of any of the persons named above. 

7. (1810) 2 Camp. 447. 

8. 21 T. L. R. 510. 

9. 8 B. 439; 71 P. R. 1909; 4 M. L. T. 309; (1810) 2 Camp, 443; 

(1880) 5 A. C. 754. 

10. 71 P. R. 1909. 

11. S. 27; (1848) 5 C. B. 583. 

12. 1925 B. 252. 

13. (1853) 9 Ex. 154. 

14. Section 116. 

15. Section 108. 
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{vi) If there is no drawee named in a bill but a person 

accepts it, he may be estopped from denying his liability as an 
acceptor/^ 

Acceptance by several drawees. 

A bill can be drawn on two or more drawees But it can 
not be addressed to several drawees in the alternative or in 
succession When there are two or more drawees any one or 
some of them may accept and he or they will be bound by such 
acceptance. Those not accepting will not be bound. But such 
acceptance is only a qualified acceptance and the holder has 
the option to treat the bill as dishonoured for non-acceptance ■'* 

absolute acceptance it is necessary that 
all the drawees accept. In two cases, however, acceptance 
by one or some of several drawees may bind all of them : - ^ 

Firstly, if the bill is addressed to a firm in the firm’s name 
any partner may accept it and his acceptance is the accepmn^e 
of the whole firm, provided the acceptance is made in the name 

Kui °wn namc»^ TW 

a bill addressed to Messrs. Shiv Par.shad Barnarsi ‘ Dass if 

accepted as Shiv Parshad a partner of Messrs. Shiv Parshad 

Benars. Dass” does not bind the firm, but accepted as “Ssrs 

Shw Parshad Benarsi Dass signed Shiv Parshad” binds the 

Secondly, when there are several drawees one may accept and 

.o 

Illustrations, 

(I) A bill addressed to A cannot be accepted by B. If B accepts i, be 
IS not liable as acceptor. 

(2) A bill is made payable at No. 1, Wilmot Street, Bethnal Green 

London and is accepted there by Charles Milner. Milner is bound by the 
acceptance.2^ ^ ^ 

(3) A bill is addressed to Principal Government College, Lahore 

It may be accepted by the gentleman who is at the time of acceptance 
working as Principal. 


16. 

17. 

18. 

19. 

20 . 
21 . 
22 . 


695; (1819) 8 Taunt 389 jtf# ( 1344 ) 60 R m 
BiUs of Exchange Act, S. 6 (2). ^ ^ ® 

Set Ss. 86 and 34. 

19L. J. Q.. M. 56. 

Section 34. 

(1819) Taunt. 739. 

(1810) 2 Camp. 447, 
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(4) A bill is addressed to A. A and B accept it. B is not liable as an 
ijcccptor though he may be presumed to be a surety.23 

(5) A bill is drawn on A, B and C. A only accepts it, A is bound by 

tlie acceptance if the holder docs not treat the bill as dishonoured for i:on- 
acceptance. 

(6) A bill is addressed to X, general agent of Fezoolbhoy Joomabhoy 

& Co., X accepts it as “accepted for and on behalf of Fezoolbhoy Joomabhoy 
and Co.” The acceptance is not valid.2^ 

(7) A hundi is drawn on shop Ganga Bishan Dev Raj. Dev Raj, who 

is partner in the firm, accepts it in his own name. He is liable though the 
firm is not. 

(8) In illustration 7, if Dev Raj accepts it for and on behalf of the firm, 
all partners are liable. 

Marking Cheques, 

Cheques being intended for immediate payment are never 
ui the ordinary course accepted, though, as being bills of 
exchange they are capable of being accepted, if the banker so 
ciiooses In practice, however, cheques may be marked as good or 
certified by the banker on whom they are drawn.“ There is a 
usage amongst bankers (in some countries) of so marking cheques 
lor the purposes of clearance, the banker on whom the cheque 
is drawn becoming bound, by marking it, to the collecting banker 
and this usage has been judicially recognized there.^ 
Occasionally a cheque may be marked as good at the instance 
of a customer the object of the marking being to show on the face 
of the cheque that there are sufficient funds in the banker’s hands 
o meet it. In this connection entries in a customer’s Pass 
tnay sometimes prima facie evidence of representations 

made by the banker. Thus where a customer receives payment 
y a cheque drawn on his own Bank and sends it to the Bank 
or to his account and the banker makes the entry 

in the Pass Book the banker will be estopped from showing that 

hTo^ representation 

34. Where there are several drawees of a bill 

23. (1810) 2 Camp. 447. 

24. 27 B. L. R. 283. 

25. (1810) 2 Taunt 388. 

26. (1809) A. G. 281. 

27. (1903) A. C. 49 ; 25 B. 492. 

28. 25 B. 499. 
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of exchange who are not partners, each 
several drawees of them Can acccpt it for himsclf, but 

not partners. • r i_ 

none of them can accept it for another 
without his authority, 

NOTES. 

See Commentary to Section 33. 

35, In the absence of a contract to the contrary 

Liability of in- whoevcF indorses and delivers a nego- 

tiable instrument before maturity, 

without, in such indorsement, expressly excluding or 
making conditional his own liability, is bound there¬ 
by to every subsequent holder, in case of dishonour 
by the drawee, acceptor or maker to compensate 
such holder for any loss or damage caused to him by 
such dishonour, provided due notice of dishonour has 
been given to, or received by, such indorser as here¬ 
inafter provided. 

Every indorser after dishonour is liable as upon 
an instrument payable on demand. 

NOTES. 

Engagement of the endorser of a Bill. 

The engagement of the indorser is similar to that of the 
drawer.^® When an indorser indorses and delivers^*^ a bill he 
undertakes that the bill indorsed by him shall be accepted and 
paid in accordance with its apparent tenor, and that, if it is dis¬ 
honoured, he will compensate the holder, provided due notice of 
dishonour has been received by him. The indorser enters into a 
twofold contract.^® One contract is the contract of transfer 
entered into with the immediate indorsee. This contract arises 

29. L. R. 3 Q,. B. 77 at 81 ; 2 Bing. N. G. 249. 

29a. Whenever we speak of indorsement delivery is in fact assumed, 6 L. 

L. J. 230. 

30. 14 W. R. (A. A. J.) p. 5. 
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out of the written indorsement itself,^' the delivery of the bill 
to the endorsee^^ and the intention with which the delivery was 
made and accepted.The indorser is as if he were drawing a 
new bill in favour of the indorsee.3* Thus a bill with an un- 
fiualificd written indorsement may be delivered and received for 
the purpose of enabling the indorsee to receive the monev for his 
own use on credit of the signature of the indorser.^^ This 
halulity being directly dependent on the indorsement and not on 
the instrument itself a suit on the indorsement lies where the 
indorsement was made not only against the indorser but also 
against the drawer.3'* The other is the implied promise which 
goes with every bill of exchange in consequence of its being a 
negotiable instrument, that is the undertaking by the indorser 
as a surety for the due performance of their contracts by the 
maker or acceptor or other prior parties on the instrument as it 

stands up to the date of the indorsement. That promise consists 
ol the lollowing implied covenants :— 

(0 That on due presentment the bill shall be accepted 
and paid according to its tenor, and that if it be dishonoured, 
he would compensate the holder or a subsequent indorser who 

is compelled to pay it provided notice of dishonour is duly given 
to him.^' 

{ii) That he guarantees to all holders in due course the 
genuineness of the drawer s signatures and all previous indorse- 
jrunils. 

(iii) lhat he assures his immediate indorsee and all sub¬ 
sequent indorsees that the bill is valid and subsisting and lhat he 
has an unimpeachable title thereto.'^ 

Delivery without endorsement. 

If a person delivers a bill to another without endorsing his 
name on n he does not subject himself to the obligations of the 


31. 47M. L,J. 475. 

32. 6L. L.J. 230. 

33. 28 M. 514. 

34. (1853) 9 Ex. 25. 

35. 24 M. 654, 656. 

36. 22 G. 451; 1926 S. 31; 1928 S. 86; 31 M. L. J. 816 

1926 S. 31 ; II I. C. 852. 

37. 24 M. 654, 656. 

38. Section 122. 

39. Hills of Exchange Act, S. 55 (2). 
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law merchant; he cannot be sued on the bill either by the person 
to whom he delivers it or by any other. As he does not subject 
himself to the obligations, he is not entitled to the advantages 
also, i.e,j he cannot enforce against others a liability on the bills 
to which he himself is not subject. It is only holders or endor¬ 
sers who have been made liable to a succeeding holder that can 
demand payment of amount due on dishonoured hundis/'^ 

Endorser of a promissory note. 

The engagement of the indorser of a promissory note is simi¬ 
lar to that of the indorser of a bill of exchange except that in 
asmuch as a note is not an order for payment it need not be 
accepted, and the endorser undertakes no engagement on his part 
as to acceptance. The endorser simply undertakes that the 
maker will make payment in accordance with the apparent tenor 
of the note to the endorsee or to any other holder in due course, 
and in case of his failure to do so he will compensate the holder’ 
The liability of the indorser does not arise unless he indorses 
and delivers the instrument to the transferee.''^ But on non- 
acceptance or non-payment the indorser becomes immediately 
liable to the holder.Where money was given by A to B for 
investment on security of immoveable property, but B instead of 
doing so lent it to G in the name of B and indorsed it to A also 
informing him that he would come to him witlr borrowers, and 
clear the loan,^ held, that B was liable as an indorser as well as 
a guarantor.''^ The endorser’s engagement being an independent 

one he can be sued whether the acceptor to the drawer is sued 
or not.**' 

Notice of dishonour. 

Further to charge an indorser with liability notice of dis¬ 
honour must be given to him and failure to give notice discharges 
the maker and the indorsers.The indorser should have receiv¬ 
ed notice from some party liable on the instrument. The notice 


40. 1932 M. 323 ; 62 M. L. J. 639 ; Bills of Exchange Act, S. 58 (2). 

41. 6L. L.J. 230. 

42. 1 Agra 182. 

43. 1939 M. 848. 

44 17 I, G. 951; 3 C. 174; 33 M. 317; 16 G. 804. In this case it was 

held that an indorser cannot stipulate that he will not be liable 
until remedies against the drawer or acceptor are exhausted. 

45. 47 M. L.J. 475; 21 L. W. 210; 17 I. C. 951; 1931 M. 113; 1935 M. 

22 . 

141 



S. 35] THE NEGOTIABLE INSTRUMENTS ACT 

must be reasonable.*'’ In a Punjab case^^ where the plaintiff lost 
the hundi in transit and did not ascertain the loss with due 
diligence, it was held, that though the plaintiff intimated the 
defendant indorser about the insolvency of the prior that did not 
mean to a notice of dishonour and the plaintiff was not entitled 
to recover from the defendant indorser. In Allahabad a local 
custom was proved to exist which is contrary to law that the 
last indorser remains liable on an unpaid hundi irrespective of 
notice/® 

Contracts to the contrary. 

The indorser can, however, limit or exclude his liability by a 
special contract.*^ '1 hus an indorsement followed by the words 
“sans recourse” excludes the personal liability of an indorser. It 
may be for collection or for accommodation of the indorsee.^® 
Along with this section may be read Section 52 which says how 
an indorser may exclude or make his liability conditional. But 
it has been held in a recent case that the provisions of Section 52 
are permissive merely, and do not control or limit the provisions 
of Section 35. The words “In the absence of a contract to the 
contrary” show that an endorser may even set up a separate inde¬ 
pendent contract arid it is open to him to prove for instance that 
the indorsee orally agreed to recover the amount of the instru¬ 
ment from the estate of the drawer only/ Where a father as a 
result of a partition with his major son indorses a promissory note 
to the son and the maker defaults in payment, the father is 
not liable as a surety or otherwise by reason merely of the indorse¬ 
ment along with the maker.- 

Demand Instruments and Non-negotiable Instruments. 

This section does not govern instruments payable on demand, 
because no question of maturity mentioned in the section can arise 
in the case of such instruments,^ Now, suppose a bill is made 
payable thirty days after date and dated the 1st June, 1930. Its 
date of maturity is 4th July, 1930. Upto this date the instrument 
is deemed to have remained unpaid and any indorser or holder 
can claim payment. On this date the instrument is deemed to 

46. 7 B. H. a R. 137. 

47. 159 P. R. 1882. 

48. 1882 A. W. N. 35. 

49. 105 I. C. 747; 18 A. L, J. 475; 1935 M. 22. 

50. 30 M. 441 ; (1800) 3 Esp. 46, 117 E. R. 735. 

1. 1928 S. 50. 

2. Sallumacha Chetiar Abdul Karim Naslaqui, 1933 M. 61. 

3. 1931 M. 113; 1925 M, 132; 47 M. L.J. 475; 1935 L. 825; 1930 

M. W. N. 1232. 


142 


DATE OF LIABILIFY 


[S. 36 

have been paid ofF, and if it circulates after this date, either it is a 

dishonoured instrument or it is such a bill that it is still unpaid 

because the holder through his negligence has not yet presented 
it. So far as a dishonoured bill is concerned it is immaterial 
whether it is dishonoured by non-payment after maturity or by 
non-acceptance, for in either case the drawer’s or endorser’s 
engagement is broken, and the holder can turn round to them 
and claim compensation from them. The last paragraph of this 
section deals with indorsement of dishonoured instruments. If a 
person indorses a dishonoured instrument he is liable on it as on 
the instrument payable on demand. The section does not cover 
the other case, e.g,^ that of an overdue instrument. Under the 
English and American Laws such person is similarlv liable as if 
he indorsed an instrument payable on demand.^ But the last 
paragraph of the section cannot be taken to mean that the in¬ 
dorser is liable even without a notice of dishonour being given 
to him by the indorsee.^ The indorsement of a non-negotiable 
instrument operates as a mere assignment.® 

Date of liability. 

The liability of the indorser arises only on the date of 
indorsement. Hence a suit within limitation from the date of 
indorsement is not barred by limitation as against the 
indorser^. Further as it arises out of the indorsement of the 
instrument and not on the instrument, the indorser will not be 
affected by a part-payment made by the maker to the indorsee 
so as to extend limitation against the indorser also.^ 

36. Every prior party to a negotiable instru¬ 
ment is liable thereon to a holder in 
due course until the instrument is duly 
satisfied. 

NOTES. 

Illustration. 

A bill drawn by A on B in favour of C is made payable 30 days after 
date (1st June, 1930). It is indorsed by C in favour of D, by D in favour 
of E, and by E in favour of F. The bill has been accepted by B, and F 
presents it on 4th July for payment to B who duly pays the amount and 
indorses the fact of payment on the bill. On payment by B the bill is fully 

4. Daniels S. 611. 

5. 1931 A. 113. 

6. 3 C. 174; 1 A. 392; see notes to S. 48 post. 

7. 1940 M. 85 ; 1925 M. 132. 

8. 47 M. L. J. 475. 


Liability of 
prior parties to 
holder in due 
course. 


Jr 

%• 
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discharged. But if payment had not been made F could sue A, B, C, D, E— 
all or any of them ;9 E could sue A. B, C. D; D could sue A, B, G and 
so on. 

Discharge of instrument. 

An instrument is fully discharged on payment or satisfaction 
made in due course on maturity. {See Section 90). On receiving 
payment the holder either returns it to the maker or acceptor or 
the instrument is cancelled or destroyed or the fact of final pay¬ 
ment indorsed on the instrument. After such satisfaction the in¬ 
strument cannot be negotiated.'^ Even before payment if the 
instrument circulates after maturity it carries suspicion on the 
face of it. But anyhow it can be negotiated until finally dis- 
ch ^rged by payment. Where a demand note was indorsed after 
payment by the payee to a holder in due course it was held in 
a suit by the indorsee against the maker that payment by the 
maker was not a payment in due course since he did not take 
back the note on payment and such payment could not be 
regarded as payment in due course so as to di^cliarge the 
maker." But where a pronote having been lost a duplicate 
thereof has been obtainccl and discharged by payment and the 
lost pronote is subsequently found and indorsed after the 
discharge of the duplicate the indorsee cannot sue for the amount 
of the notc.*“ 

Liability of prior parties. 

Now, during the course of circulation the instrument may 
pass through several hands and it is necessary to fix the liability 
of each signatory to the instrument. Under this section the 
liability of each party to a subsequent holder in due course con¬ 
tinues till the instrument is duly satisfied. Every prior party re¬ 
mains liable to the holder in due course unless the instrument is 
discharged. Each prior party is liable to each subsequent party 
until the liability is extinguished by final payment. 

The phrase “ Prior party in this section would include the 
maker or drawer, the acceptor, and all the intervening indorsers. 
The maker and drawer are originators of the instrument. The 
acceptor on acceptance takes the place of the drawer. Then each 
indorser not only promises to pay to all subsequent indorsers 
in case of non-payment but also gurantees the genuineness of 
all previous indorsements. Naturally, therefore, any holder who 

9, 3 C. 174; I B. 392; 13 W. A. 444. 

10. (1916) 2 M. W. N. 107; 35. I. C. 591, 1936 M. 879. 

11. 1936 M. 879. 

12, (1932) M. W. N. (N. R. C.) LXXXVII; 64 M. L. J. 241. 
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can sue on the instrument in his own name can claim the amount 
from all previous parties/^ 

The liability of previous parties to a holder in due course is 
joint and several. The holder may sue all or any of the previous 
parties.Even a decree obtained against one, if unsatisfied, does 
not bar a suit against the other prior parties, and if all are sued 
and judgment is obtained against all prior parties the decree-holder 
is not restricted in his right in recovering the amount from any 
one of them.It is not necessary that he should exhaust his 
remedies against the drawer and the acceptor before falling on 
the indorsers. 

Negotiation Back. 

rherc is, however, one exception to this rule. Its object 
is to prevent circuity of action. If the holder is himself a prior 
party he cannot enforce his rights against any intermediate party 
unless such party has no right against the holder as a prior party. 
Thus if A draws a bill on B in favour of G and G indorses it to D 
and D to E and E to F, and F indorses it back again to A, the 
bill having come back again into the hands of A, and A being 
himself liable to all subsequent parties, cannot claim against all of 
them, unless as a drawer he had by a special cantract e.xcluded or 
limited his liability. 

Re-indorsement, 

Re-indorsement is necessary to constitute a previous indorsers 
a holder entitled to sue on the instrument.Such a holder can 
sue parties antecedent to him even without striking olF the sub¬ 
sequent indorsements.*'^ But where an indorser has indorsed 
bill for collection only and bill is returned to him he can sue on 
the bill by striking out the name of the indorsee even without re- 
indorsement.‘° 

Exclusion of liability. 

Liability towards the holder in due course cannot be ex¬ 
cluded by a special contract as the title of a holder in due 
course is unimpeachable and is not liable to be defeated by any 
defence between antecedent parties. 


13. 

2 M. W. N. 107; 16 C. 

804. 

14. 

Basanta v. Kolaha, 2 I. 

A. 392. 

15. 

23 W. R. 444; 3 G. 174. 


16. 

16 G. 804; 3 Agra 268. 


17, 

32 B. 247; 4 T. R. 470; 

36 C. 291; 5 I. C. 435. 

18. 

1930 L. 248. 


19. 

36 G. 291; 30 M. 416; 2 

Q,. B. 449; 28 M. 544. 

20. 

30 M. 441. 
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37. The maker of a promissory note or cheque, 

the drawer of a bill ot exchange until 

Maker, drawtr, 

and accept(»r priii- acccptancc, and the acceptor are, in 

cipals. 

the absence of a contract to the con¬ 
trary, respectively liable thereon as principal debtors, 
and the other parties thereto are liable thereon as 
sureties for the maker, drawer, or acceptor, as the 

case may be. 

38. As between the parties so liable as sureties, 

each prior party is, in the absence of a 
prindpai "in'^Ves- couti'act to tlic contrai v, also liable 

poet of each sub- , • • i i i 

sequent partv. thcreoii as a principal debtor in res¬ 
pect of each subsequent party. 

lUusiration. 


A draws a bill payable to his own order on B, who accepts. A after¬ 
wards indorses the bill to C, C to D and 1) to F.. As between E and B. B 
is the principal debtor, and A, C, and D are his sureties. As between E 
and A, A is the princ ipal debtor, and C and I) arc his sureties. As 
between and (\*‘C is tin* principal debtor and O is his siiretv 

NOTES. 

Liability inter se. 

Sections 37 and 38 mention the cases in which parties to 
negotiable instruments are liable as principal debtors and those 
in which they arc liable as sureties. They explain the relation¬ 
ship of parties inter se. Negotiable instruments generally con¬ 
tain a scries of contracts as between the original and subsequent 
parties which tliough relating to the same amount are governed 
by diOerent rules.Whereas the previous sections dealt with the 
liability of parties to the holder, section 37 deals with the nature 
of the liability of eacli party to the holder and section 38 deals 
with the nature of such liability between successive parties. A 
party liable on a negotiable instrument bears to the holder either 
the relationship of a principal debtor or of a surety. 


21. IIoiiK i. KuuqucUc, (ia7b) J Cl. B. U. 51‘1, 517. 

22. Fogu:>c v. Bank of Bnigal, 3 C. 17-1, 
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Guarantee. 

Section 120 of tlic Indian Contract Act, dclincsa contract of 
i^uarantcc as a contract to perform the promise or discharge the 
liability of a third person in case of his default. The person who 
gives the guarantee is called the “ surety,” the person in respect 
of whose default the guarantee is given is called the ‘‘principal 
debtor,” and the person to whom the guarantee is given is called 
the “creditor”. 

Principal’s surety. 

The maker of a promissory note is the principal debtor. So 
is the drawer of a cheque. They are primarily liable to the holder 
since they undertake unconditionally to pay the amount of the 
instrument.'^ They can never be sureties even if they plead that 
they executed a document as sureties to^ the knowledge of the 
plaintiff and it is not open to the maker, etc., to prove that as 
between him and the plaintilThe is merely a surety and that in 
consequence of the conduct of the plaintiff towards the other de¬ 
fendant, his liability was discharged."' All other parties are 
liable only in case the principal debtors fail to perform their con¬ 
tract and they are liable as sureties only. This liability of the 
maker is to the holder as defined in section 8 who has paid con¬ 
sideration although originally the note was without consideration 
or for an unlawful consideration.In the case of a 
bill the drawer is the principal debtor, but his liability does 
not arise until dishonour. He is liable as a principal debtor 
only until acceptance. As soon as a bill is accepted the acceptor 
becomes the principal debtor. The liability of the acceptor is 
like that of the maker. As soon as he accepts %the bill he be¬ 
comes bound to pay the amount of the bill according to the 
tenor of his acceptance. His liability is, therefore, absolutely 
unconditional and even independent of the death or insolvency 
of the drawer or of the fact of non-receipt of goods in respect 
of which the acceptance of the instrument was made.^° 

When the cheque is payable to bearer the person to whom 
payment is made is a holder and thus a surety. He can, there¬ 
fore, be made a party with the principal person.^' 


23. Motishaw and Co. v. Mercantile Bank of India, 41 B. 567. 

24. 1935 M. 643. 

25. 1935 O. 264 ; (1813) 5 Taunt 192. 

26. Taunt 192 ; 1932 M. W. N. 969 ; 1929 A. 664. 

27. Mohd. Abdul Aziz v. Frontier Bank Ltd., 1934 Pesh. 10, 
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The drawer remains a surety even if the accepted bill is dis¬ 
honoured.The drawer and indorser being sureties are entitled 
to all the rights and equities to which sureties might be entitled, 

(^) they are entitled to the benefit of the securities of the 
acceptor in the hands of the holder, (/>) to a claim of set off in 
favour of acceptor against the holder, or (r) to the right of sub¬ 
rogation against acceptor on payment to the hoider.^^ When the 
drawer is the principal delator, in accommodation bills, the 
drawee and payee are his sureties. When the acceptor is the 

principal debtor, the dravrer and all other parties are 
sureties.-^ 

This rule will apply no matter whether there is one or therf* 
are several makers, drawers or acceptors. If two persons jointly 
make a promissory note in favour of a third, both of them are 
liable as principal clebtors to such third person, whatever be the 
mutual arrangements between them.’^^ 

Contract to the contrary. 

This rule is, however, subject to any special contract made 
between the parties, by a special contract the parties may even 
invert their liabilities and a drawer may make himself the princi. 
pal debtor and the acceptor a surety for the drawer. Sucli special 
contracts are usually made in the case of accommodation bills and 
riotes.'^i But it is to be noted that section 37 makes no distinc¬ 
tion between an accommodation note or bill and other notes 
and bills. Mere knowledge on the part of the indorser of the fact 
that the bill or note is an accommodation bill or note whether the 
knowledge is at the time of the indorsement or afterwards is 
absolutely irrelevant. ',, Not knowledge but actual contract to 
the contrary is tlir only thing that will elTect reversal of pnma facie 
position, namely* that the maker or the acceptor is the principal 
debtor and the payee or the drawee is the surety/" 


27a. (I87M E. R. 10 Q. R. 525; (1863) 32 E. J. C. P. I2E But srf (1880)6 

A. C. E where Eord RIackburn is ofopinion that the statement 
tli. 1 t ihr drawer and indorser arc sureties for the acceptor is not 
quite accurate. 

28. 19 C. 242 (P. C.l; 83 E 0.135; IMR. E. R.609: (1874) 7 H.L. 

349. 

29. 32 E. .E C. P. 12i. 

30. 2b M. 322; 29 I. O. 760 : i‘t32 .\E \V. N. 'Mib ; lO’t R. 360: Ib'^o 

A. 66 E 


31. 5 A. 481 ; 3 O. 174. 

31 a. 57 i\E 483. 

32. 13 M. 172 ; 193-1 M, 73. 
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rs. 


If for example, the drawee of a hundi accepts such hundi 
without consideration in order to accommodate the drawer and 
with the intention of assisting the draw^er to raise money thereon 
the drawer in such a case is merely a debtor to the acceptor and 
his liability will be that of a principal debtor and the acceptor 
will only be his surety. But when the director of a bank in order 
to conceal an unauthorised loan to himself gets a promissory note 
from a person on the assurance that he will not be liable on 
it,t the maker cannot escape liability towards the bank as the 
director was not acting for the bank when he gave that under¬ 
taking/^ 

The case is different where one of two joint makers of a 
promissory note is only a surety to the knowledge of the payee 
or is liable only for a specified portion of the sum for which the 
promissory note is made and the payee has knowledge of the 
limitation. In such cases it is not open to a maker to prove such 
agreement, as that would be contrary to the terms and the spirit 
^f the contract on the promissory note.^** 

Successive parties. 

As between the parties who are liable as sureties each prior 
party is a principal debtor in respect of each succeeding party 
Thus when a promissory note payable on demand was executed 
by A in favour of B who indorsed it to C and on G’s suit 
against A and B on the note the Court upheld the plea of A 
that the note was not executed by him and passed a decree 
against B and on behalf of B it was contended that the liability 
of B to C was only that of a surety, held, that B was liable as 
a principal debtor and consequently the liability of the maker 
did not arise.3^' Each party who indorses a bill or note becomes 
liable to the subsequent holder. When there are several 
indorsers each of them is liable to the other in the order of his 
indorsement. They are not mere co-sureties with rights of 
contribution under section 146 of the Indian Contract Act Each 
prior indorser must indemnify a subsequent one. The indorse¬ 
ments constitute distinct contracts and there is no right of contri¬ 
bution as between thern^' unless so provided by a special contract 

33. 57 I. A. 1. 

34. 59 C. 106; 1937 R. 82; 1934 B. 39; 1929 A. 664 ; 38 M. 

680 ; 56 M. 482 ; hut see Pollocfe & Mulla Indian Contract Act 
6th Edifio.i, Page 479 contra. 

35. (1880) 5 A. C. 754. 

36. 1935 L. 825, 

37. 8 A. C. 733. 
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39. When the holder of an ac cepted bill of ex- 

(lianee enters into any contract with 

Surrtysliip. 

the acc eptor wide h under section 13 ! 
or l^hofthe Indian Contract Act, 1872, would dis¬ 
charge tlie other parties, the lioldcr may expressly 
reserve his ri»;lit to chaia^e the other parties, and in 

such case they are not discharged. 

NOTES. 

Discharge of principal debtor whether discharge of surety. 

We know that the acc eptor oi a bill of exchange is liable as a 
princ ipal debtor, so the* holder is the creditor, the acceptor, the 
principal dchloi and all other paiti( s are sureties. 

Under the ordinarv law of contracts anything which discharg¬ 
es the principal debtor disebarges the surety. The principal is, 
that if a creditor without the consent of the surety by his own act 
destroy the debt or derogate from the power which the law confers 
upon the surety to recover it against the debtor, the surety is dis¬ 
charged. Sections 134 and 135 of the Indian Contract Art run 
as follows : — 


Section 134. 

Discharge of •mrety by release or discharge of princifhil debtor .—The 
surctv is discharged bv anv contract between tlie creditor and the 

'O'. 

principal debtor by which the principal debtor is released, or by 
any act or omissif)n of the creditor the legal consequence of ^vhich 
is the discharge of the principal debtor. 

UluUralions, 


(rt) A gives a guarantee to C for goods to be supplied by C to H. C 
supplies goods to B and afterwards B becomes embarrassed and contracts 
with.his creditois (including C.) to assign to them his property in considera¬ 
tion of their releasing him from their demands. Here B is released from 
his debt by the contract with C, and A is discharged from his suretyship. 


(/>) A contracts witii C to grow a crop of indigo on A’s land and to 
deliver it to B at a fixed rate and C guarantees A’s performance of tliis 
contract. B diverts a stream ot water, wliich is necessary for irrigation 
of A s land aiul thereby prevents him Irom raising the indigo. G is no 
longer liable on his guarantee. 
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(c) A contracts with B for a fixed price to build a house for B within 
a stipulated time, B supplying the necessary timber, C gurantees A’s 
performance of the contract. B omits to supply the timber. C is discharg¬ 
ed from his suretyship. 

Section 135. 

Discharge of surety when creditor compounds with, gives time to 
or agrees not to sue principal debtor. —A contract between the 
creditor and the principal debtor by which the creditor makes 
composition with, or promises to give time to, or not to sue the 
principal debtor discharges the surety unless the surety assents to 
such contract, 

Reading the present section with the above sections of the 
Indian Contract Act, we find that if the holder entered into any 
such contract with the acceptor ot a bill, which has the effect of 
discharging the sureties, all other parties to the bill shall be dis¬ 
charged. Thus :— 

(a) If the holder of a bill for Rs. 1,000 compromises his 

claim with the acceptor and agrees to take only Rs. 500 in 
full satisfaction of his claim, he cannot fall back upon the 
other parties for the remaining Rs. 500, and all other parties 
are discharged. But mere acceptance of part payment without 

releasing or giving time for the rest will not discharge the 
surety.''"' 

{b) If the holder of a bill makes an arrangement with the 
acceptor, without notice to the drawer, giving him three days’ 

time for payment, or at his request delays presentment,^® the 
drawer and the indorsers are dischared.^® 

(r) If the holder in lieu of payment agrees to take a new bill 
from the acceptor the sureties are discharged.^* 

{d) If the holder agrees with the acceptor not to sue him, or 
not to sue for a certain time or accepts interest in advance’’^ or 
accept part-payment of his debt and grants him time^^ 
payment of the balance all other parties are discharged.'*'* 

38. (1875) 15 B. L, R. 331; (1807) East 576. 

39. (1874) L R. 17 Eq. 205. 

40. 17 W. R. 442. 

41. 0920) 1 K. B. 639. 

^42. 6 C. 241 (P. C.); 9 B. L. R. 261; but see (1875) 15 B. L. R, 331, 

43. 14 \V. U. O. C. 5; 12 G. W. N. 644. 

44. L. R. lU Gh.App. 211. 
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But the fallowing points must be borne in mind ;_ 

(I) It is only a contract with the acceptor that will dis¬ 
charge the surety,'" Any act which does not amount to a contract 
will not have such cn'cct. I ims discharge of the debtor by accept¬ 
ance ol a composition scheme in bankruptcy will not discharge 
the surety lor the debtor is discharged by operation of law, not bv 
contract.*''' A mere forbearance to sue will not discharge the 
other parties.*' Merc striking of a balance is not such a contract 
as u'oulcl discharge a surety,*'^ But in a Punjab case it was 
held that an iiulorsec, who is negligent witli respect to an instru¬ 
ment will lose his remedy against parties if the drawer becomes 
insolvent m tlie meanwhile.-*'^ Opinion is divided on the cpicstion 
as to whether forbearance to sue for a period longer than the 
Hmitatmn period will discliarge the sureties; the Allahabad 
High Court holding that it would, while otlicrs being of the 
opinion that it \vouid not.-*^ The surcy cannot be discharged by 
showing that he had given notice to the creditor that the debtor 
IS squandering away his property and tlic creditor should take 
steps to recover his debt spcedilv.^ 


( 2 ) 

surety.- 


Noi 


will a contract with a third party discharge tlie 


Exception —Express Reservation. 

(d) 1 he holder can, however, twpresily^ reserve his right 

to ciuiige the prior party. When the indorsee of an accommo¬ 
dation-note enters into a eomposition-deed with the payee reserv¬ 
ing his right agminst tlic maker, the maker is not discharged.-" 

But whcie a plamtdl who has sued the maker and his sureties 

withdraws his suit against the maker onlv or strikes oil' his name 
foi want ol service under O. 9, rule 5, C. P, it cannot be said 

15. .57 M. -182. 


Ki. 

47. 

48. 

49. 

50. 


(1875) L. K. II) c:ii. A|)]). 21 I. 

4'J M. 508; Ki I. Cl. 587; 21 .\. 5Ul. 
1931 E. 627. 

159 V. R. 1882. 

50 A. 211; 130 I. (J. 298; 1932 b. 419; 
M. 308. 


44 U 978; 49 B. 202; 33 


1. Cunlract .Atl, .set lion 130. 

2. Ibid. 


3. 

4. 

5. 


(iBOl) I lb and S. 7ol. 
1933 M. 3U9; 1934 M. 75. 
39 B. 52. 
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that there is no express reservation® but a failure to bring the 
legal representative of the deceased principal debtor on the 
record or inadvertant omission to implead him in appeal does 
discharge the surety also7 The reservation must be express but 
it is not necessary that the surety be informed of the reservation.^ 
Under the ordinary law of contracts in India opinion differs as 
to whether a creditor can reserve his right to proceed against 
the surety while discharging the principal debtor or not/ But 
under this section it has been made clear that in the case of 
negotiable instruments the holder can expressly reserve his rights 
against the surety. 

Application of the rule to other Instruments. 

This section seems to be applicable to the acceptor of a bill 
of exchange only. But the question is, does it by necessary im¬ 
plication abrogate the law as to the reserving of rights in the 
case of all negotiable instruments other than bills of exchange 
dealt with by it ? It has been held in Bank of Hindustan Ltd, 
v. jV. Govindarajalu Naidu,^^ that section is a provision in¬ 
serted ex.abundanti cantela and the main principle recognised 
as part of the law of contracts applies tD other negotiable instru¬ 
ments as well. 

Accommodation acceptor. 

Where the holder releases the accommodated party the ac¬ 
commodation acceptor can show that he was only a surety and 
holder knew of this fact and so he is discharged^* 

40. When the holder of a negotiable instrument, 

Discharge of in- without the consent of the indorser 

dorser’s liability. , . . ’ 

destroys or impairs the indoi ser’s 
remedy against a prior party the indorser is dis¬ 
charged from liability to the holder lo the same 
extent as if the instrument had been paid at maturity. 

6. 1930 L. 812; 39 B. 52. 

7. 106 I. G. 481; 16 I. C. 387. 

8. 1930 L. 112; (1853) 3 K. & J. 438; (1864) 4 B. & S. 761. 

9. 44 I. C. 693; 20 I. C. 189; 16 I. C. 387; 52 I.C. 870; 38 AI. L. J. 131; 

7 B. 146; (1871) L. R. 7 G. P. 9; 57 M. 482; 15 L. W. 143. 

10. Bank of Hindustan, Ltd. v. N. Govindaragava Naidu, 1934 M. 75= 

57 M. 482. 

11. 7 B. L. R. 535; 13 M. 172;3G. 176; (1860) 30 L. J. Q.B. 15;(1813) 

5 Taunt 192; 10 A, 42; but see 57 M, 482, 
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Illustralion. 

A is the lioldcr of a bill of exchange made payable to the order of B 
which contains the following indorsements in blank : — 

First indorsement, “B”. 

Second indorsement, “Peter Williams”. 

Third indorsement, “Wright & Co.” 

Fourth indorsement. “ John Rozario”. 

This bill A puts in suit against John Rozario, and strikes out with¬ 
out John Rozario’s consent, the indorsements by Peter Williams and Wright 
and Co. A is not entitled to recover anything from John Rozario. 

NOTES. 

This section is similar to section 139 of the Indian Contract 
Act, which reads as follows:— 

Section 139. 

Discharge of surety hy creditor's act or omission impairing 
surety.s eventual remedy. — If the creditor docs any act which is 
inconsistent with the rights of the surety, or omits to do any act 
which his duty to the surety requires him to do, and the eventual 
remedy of the surety himself against the principal debtor is there- 
by impaired, the surety is discharged. 

Illustrations. 

(a) B contracts to build a ship for G for a given sum to be paid by 
instalments as the work reaches certain stages. A becomes surety to C for 
B*s due performance of the contract. C without the knowledge of A, pre¬ 
pays to B the ’ast two instalments. A is discharged by this pre-payment 

(b) C lends money to B on the security of a joint and several pro¬ 
missory note made in C’s favour by B, and by A as surety for B, together 
with a bill of sale of B’s furniture, which gives power to C to sell the 
furniture and apply the proceeds in discharge of the note. Subsequently 
C sells the furniture but owing to his misconduct and wilful negligence, 
only a small price is realized. A is discharged from liability on the note. 

(c) A puts M as apprentice to B, and gives a guarantee to B for M’s 
fidelity. B promises on his part that he will, at least once a month, sec 

M makes up the cash, B omits to see this done as promised, and M em¬ 
bezzles. A is not liable to B on his guarantee, 
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This section unlike section 39 applies only to indorsers and 
not to drawers. Under section 39 the holder while entering into 
some contract or composition with the - principal debtor, which 
would ordinarily discharge the surety, could, by a special con¬ 
tract, reserve his rights and remedies against the sureties. But 
under this section if the act of the holder is such as would impair 
the rights of the surety against the principal debtor, e.g.^ by 
cancellation of a prior indorsement or by destruction or release 
of securities held by him*', such act will discharge the surety 
and the holder cannot reserve his rights against the surety.*^ 
The principle underlying this rule is that the surety enters upon 
his contract on the express undertaking that having performed 
his engagement towards the creditor, he will be placed in the 
position of the creditor and will be entitled to pursue the same 
remedies against the principal debtor wh^ich the creditor himself 
could. 

We have seen that the liabilities of the successive indorsers 
are such that though all indorsers are equally liable to the holder 
yet as among themselves each prior indorser must indemnify each 
subsequent one. The rule as to the discharge of indorsers in 
case of cancellation of previous indorsements is beautifully summ¬ 
ed up in a passage of Daniel in his book on Negotiable Instru¬ 
ments as follows :— 

^*The contracts of the several indorsers are like so many links 
of a pendent chain; if the holder dissolves the first, every link falls 
with it. If he dissolves an intermediate link, all after it are 
likewise dissolved. But the last link supports nothing, and its 
dissolution injures no one.”'* A surety cannot claim the benefit 
of this section if he is a party or accomplice to the act by which 
the principal debtor is discharged,'^ 

Cancellation by mistake. 

Cancellation by mistake should not ha-'?e the effect stated 
above. So if an indorsement is cancelled by mistake and the 
act is stated on the instrument the holder’s remedy is not im¬ 
paired.'*^ The section comes into operation only when the holder 
destroys the remedy of the indorser without his consent.'^ 

12. 19 C. 242; (1913) 3 K. B. 1; (1857) 24 Beave I8G. 

13. 3C. 174. 

14. Daniel, section 1307. 

15. (1910) 1 Ch. 464. 

16. Bills of Exchange Act, section 63. 

17. 1939 L. 225. 
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rcptor bound 
altl.oucjli indorse¬ 
ment forged. 

believe the 


An acceptor of a bill of exchange already 
indorsed is not relieved from liability 
by reason that such indorsement is 
forged, if he knew or had reason to 

indorsement to be forged when he 
accepted the bill. 

. , NOTES. 

Acceptor after a forged Indorsement. 

Under section 58 of the Act the special virtue of a negotiable 
ihl ' to'it'even unimpeLhaEk 

t il lo It even though the instrument was by some prior partv 

; d":!'’’' buTs »1” •" unac!: 

hori- d “ >>“ l>«n obtained through 

K r\ tne hoidd in due course is not protected Forged indorse 

merits can convey no title to a holde; bSe W 

-“S' 

ndorse t. s'.?nature is forged the bill is worthless Again 

™n' “ * 1 “ "'■'f Cl hKinS" 

Not protected if accepis with notice of forgery. 

drawle who . indorsement is presented to the 

shovvfng h J • a acceptor is not precluded from 

that if the indorsement on -i hill U f * ^ed. This section says 

such indorsement p-esents the bin fo'®"'* 

marks his acceptance on the hill i! ^ ^^c^ptance and the acceptor 
l.^ve that the inrrser^en, .. reason to bc- 

t he plea of forgery An accem'^®^'^ cannot set up 

laiowledgeoftheforgtrVof an 

:iwn wrong Thus A rlraiA, 'ndorsement, cannot benefit by his 
lost the bill.- -f f e fmder fo .e, t‘h rf C. C has 

sents it for acceptance to B ® If ^ P”' 

lieve that C's sigminr#* ic f j knows or has reason to be- 

and still accepts the bill how can°h ^ forgery 

that the indorsement was forged" liability by saying 

fraud. An acceptor volunLnlv open the door for 

and if with full knowledge of a 

undertakes to pay the amonm if indorsement a person 

be permitted ^aL‘o^to "y"‘ If cannot 

though it is worthless he had kngbf • worthless. Even 

had knowingly accepted the same. 

(la 17) 7 Taunt 455. 
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Forgery of drawer’s signature. 


Does the same principle apply where the drawer’s signature 
is forged ? Ordinarily an acceptor can escape liability by show¬ 
ing that the drawei’s signature is forged.^® But if he accepts a 
bill knowing of the forgery of the drawer’s signature there is no 

reason why on the same principle the acceptor should not be 
bound by his acceptance.^® 


42. An acceptor of a bill of exchange drawn in 

a fictitious name and payable to the 

Acceptance of ^ ' 

bill drawn in drawer’s order is not, by reason that 

fictitious name* ' ^ 

such name is fictitious, relieved from 
liability to any holder in due course claiming under 
an indorsement by the same hand as the drawer’s 
signature, and purporting to be made by the drawer. 


NOTES. 


Exception to S. H7, I. E. Act. 

Under explanation I to Section 117, Indian Evidence Act the 
acceptor of a bill may deny that the bill was really drawn by the 
person by whom it purports to have been drawn.* This section 
embodies an exception to this principle. 

Fictitious. 


A bill drawn in a fictitious name would be one in which the 
drawer’s name has been inserted merely by way of pretence. The 
person whose name is so inserted may be existing or not existing 21 
When such a bill is made payable to the order of the drawer, that 
means that the payee of the bill is also fictitious. 

When acceptor estopped ? 

When an acceptor accepts such a bill he will be considered as 
undertaking to pay to the order of the person who signed as the 

drawer.22 ° 

If such a bill is indorsed in favour of a holder in due course 
and the indorsement under which the holder claims is in the same 


19. Evidence Act, section 117 ; (1843) 11 M. & W. 251. 

20. (1880) 5 Ex. D. 96. 

^English Law is different. 

21. (1925) 41 T.L,R. 402 ; (1905) I K. B. 795 ; Bank of England 

Vagliano, (1891) A. C. 107 ; Chelton v. AUontony & Son, (1897) A 
G. 90. 

22. 2 L. 335. . . 
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handwriting as the drawer^s signature, the acceptor cannot escape 
liability by saying that the drawer-payee is a fictitious person. 

Fictitious payee. 

This section does not throw any hgbt on the question whe¬ 
ther the acceptor would be bound by his acceptance when he 
accepts a bill the payee whereof is fictitious.^^ 

43. A negotiable instrument made, drawn, 

accepted, indorsed or transferred 
Negotiable in- without Consideration, or for a con- 

strumcnt made 

etc., without con- sidcration which fails, creates no 

sideration. 

obligation of payment between the 
parties to the transaction. But, if any such party has 
transferred the instrument with or without indorse¬ 
ment to a holder for consideration, such holder, 
and every subsequent holder deriving title from him, 
may recover the amount due on such instrument 
from the transferor for consideration or any prior 
party thereto. 

Exception /.—No party for whose accommoda¬ 
tion a negotiable instrument has been made, drawn, 
accepted or indorsed can, if he have paid the amount 
thereof, recover thereon such amount from any per¬ 
son who became a party to such instrument for his 
accommodation. 

Exception IL —No party to the instrument who 
has induced any other party to make, draw, accept, 
indorse or transfer the same to him for a considera¬ 
tion which he has failed to pay or perform in full 

23. (1891) A. G. 107 and S. 121. 
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shall recover thereon an amount exceeding the value 
of the consideration (if any) which he has actually 
paid or performed. 


NOTES. 

Sections 43 to 45 deal with the effect of failure or absence of 
consideration. Such absence or failure may be total or partial. 
Sections 44 and 45 deal with partial absence or failure of consi¬ 
deration while this section deals with total absence or failure of 
consideration. 

Rules relating to consideration on negotiable instruments. 

The rules relating to consideration on negotiable instruments 
may be briefly stated as follows :— 

1. In the case of negotiable instrument consideration is 
presumed to exist and every holder is presumed to be a holder 
for consideration unless the contrary is proved,^* 

2. As between immediate parties the ordinary law of con 
tracts applies, and a contract of making, drawing or indorsement 
without consideration or for unlawful consideration is void. 

3. As between immediate parties failure of consideration has 
the same effect as absence of consideration. 

4. As between immediate parties if part of the consideration 

consisting of money only has passed and part is absent or has 

failed, only that part can be recovered which was actually paid. 

« 

5. But even between immediate parties where the part of the 
consideration which is absent or fails cannot be ascertained with¬ 
out collateral inquiry the whole of the amount is recoverable. 

6. As between remote parties, however, the defence of 
absence or failure of consideration is not available at all. The 
holder in due course who has paid consideration can recover it 
from all prior parties regardless of the fact whether any of them 
has received consideration or not. 

7. Not only a holder in due course but even an ordinary 
holder who derives title from a holder in due course can recover 
from all parties from whom the holder in due course himself 
could have recovered even though such holder may not be 
entitled to recover from the holder in due course from whom he 
derives his title. 

8. Inadequacy of consideration does not vitiate a contract. 
It may raise a presumption of undue influence, etc. 

24. See seciion 118 post, 
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9. Even in the case of the accommodation bills where a 
person gives his acceptance on a bill to accommodate a party or 
any one becomes a party to an instrument merely for the sake of 
lending his credit to another party the accommodating party 
cannot set up the plea of want of consideration against a holder 
in due course even with knowledge of the fact that he is a mere 
accommodating party, although the accommodating party can 
set up the plea of absence of consideration against the accommo¬ 
dated party and the accommodated party having paid to the 
holder or having subsequently put the accommodating party in 
funds cannot claim back the amount paid from the accommodat¬ 
ing party. 

Consideration. 

In the case of an ordinary contract it is necessary to have a 
consideration. Except in cases provided by section 25 of the 
Indian Contract Act, contracts without consideration or contracts 
for which the consideration is unlawful are void. The term con- 
sideratian has been defined in section 2 of the Indian Contract 

Act as follows : — 

“When at the desire of the promisor, the promisee or any 
other person has done or abstained from doing, or does or abstains 
from doing, or promises to do or abstain from doing something, 
such act or abstinence or promise is called a consideration for the 
promise.” Consideration consists (I) cither in some right, profit 
or benefit accruing to the one party or- some forbearance, detri¬ 
ment, loss or responsibility given or sulTered or undertaken by the 

other. 

2. It must be valuable, 1 . c., of some conceivable value to 
the promisee.^*’ Forbearance to sue even a third party and even 
for a short time may be good consideration.^^ Even where a 
person accepts back a thing stolen from him from the thief it has 
been held that it should be presumed that it is done in discharge 
of the civil liability of the thief and therefore for valuable con¬ 
sideration. A promissory note given in consideration of the 
promisee not competing with the maker in the purchase of 
property is for valuable consideration but not where a note is 
given in consideration of a thing which the promisee is already 
legally bound to do^*' a mare moral obligation.** 

25. 

26. 

27. 

28. 

29. 

30. 

, 31. 


(1875) L. R. 10 Ex. 153; 5 L. B. R. 192. 

30 B. L. R. 709. 

45 G. 77; 1930 A. G. 309; 36 M. L. J. 618; 1923 O. 176. 
(1887) 20 Q,. B. D. 232; (1888)21 Q.. B. D. 535. 

10 M. L. T. 338. 

14 I. G. 813; ( 1884) 52 J. P. 454. 

(1840) 11 A. & E. 438. 
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3. The consideration may move from the promisee or any 
third person, e. g.^ where a promissory note is executed by A in 
favour of B in consideration of C a relation of B forbearing 
to sue on a prior promissory note executed by A in favour 
of C .32 

4. But it must be something done at the desire of the 
promisor or for his sake. Thus where a promissory note is 
given by way of a donation to an educational institution which 
had already decided to say found a chair of History without 
reference to the promisor the note cannot be said to be for 
consideration which had moved at the desire of the promisor 
unless the founders of the chair have done something in further¬ 
ance of the object on the faith of the promissory note, 

f). Although under English-law consideration may be 
either executed or excutory but not past in India, past con¬ 
sideration will be valid, e. a promissory note may be given in 
consideration of past scrvices,^^ or antecedent debt,^‘ or even in 
consideration of a time-barred date.^^ 

6 . Consideration should be lawful/^ 

This section applies the general law of consideration to 
negotiable instruments as between the parties to the transaction; 
i, e.y as between immediate parties to one of a series of contracts 
on a negotiable instrument. 

Absence of consideration. 

Where a note is given for services to be rendered which arc 
not rendered ; there is a failure of consideration and the maker 
is not liable,^' where a pronote is executed for a balance which 
is not really due there is absence of consideration.^^ In order that 
there should be obligation of payment between the immediate 
parties to a contract on a negotiable instrument, there should be 
neither absence nor failure of consideration.^^ The donee of the 
instrument cannot enforce it against the donor.^^ A pledgee or 
lien-holder is a holder for consideration to the extent of his lien,*^ 

32 1923 0.176. 

33. 20 B. 455. 

34. (1853) 2 E. & B, 89. 

35. 7 B. H. G. R. (O. C. J.) 9; 15B. L. R. 333; 25 M. L. J. 29. 

36. S. 23, Indian Contract Act. 

37. (1840) 1 Man & Gr. 791. 

38. (1848) 6 G. B. 596. 

39. 1936 C. 315. 

40. (1889) 42 Ch. D. 139; (1926) 1 Ch. 33; (1835) 1 C. M. & R. 798. 

41. Bills of Exchange Act, S. 27 (3). 
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An iricloiscr may show as against his immediate indorsee that 
lie indorsed the bill as the agent of tlic indorsee only for safe 
transmission of the bill/- W'licrc the maker of a pronotc con¬ 
tended that he was induced to execute the pronote because he 
thought that there was sufficient security given to the promisee 
Ijy the real debtor for the loan without contending that he was 
induced to execute the pronote by any allegation made by the 
promisee regarding the security, held, that the promissor could 
not deny his liability under the pronote as he was a principal 
debtor and not a surety. 

Failure of consideration. 

Failure of consideration has the same eilect as want of con¬ 
sideration.’^ When in a contract of hire-purchase the defendant 
paid the advance of Rs. 1,000 by a cash-payment of Rs. 50 and a 
cheque of Rs. 950 and took the car but intimated after two days 
that the car was defective and that he had stopped payment of 
the cheque and the owner rather than hold the hirer to his con¬ 
tract threatened the hirer with criminal action and had the car 
seized through his agent, held, that there was a total failure of 
consideration and the owner could not recover on the cheque.’* 
Where a jiromissory note is given as security for money to be spent 
on litigation and no money is actually spent,*5 or in consideration 
ol ilie promisee acting as an executor or under the will of the pro¬ 
misor but the promisee dies before the promisor,*" or for supply 
ol goods which cannot be supplied due to the outbreak of the war/^ 
or for supply of refreshment for a fair conditional on the fair being 

held and the event being cancelled it was held that there was a 

total iailure of consideration,**’ so also where a promissory note 
IS gicen as security for over drafts in a Bank it is open to the 
piomisoi to plead want of consideration and to insist on an 
account being taken of the amount actually due.*^ 

But whci e the consideration given by a Bank for a promissory 
note IS a fixed deposit and the bank goes into liquidation it cannot 

be said that the consideration has failed. The only remedy for 
the defendant is to claim ^the amount due to him on the fixed 


42. U) .Mow P. C. 94. 

43. 41 H. 5(,G; 99 I. C. 753; |184U) 1 Man Gr. 291 

44. 1933 L. 470. 


45. 

4b. 

47. 


48 . 


19. 


99 I. (J. 753. 
i I834) 2 Ur. iV M. 51b. 
4 1 11. 5t)(>. 

1900 A. G. /. 

1924 M. W. A. :,29. 
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deposit receipt in the course of the liquidation proceedings.^'^ 
There cannot also be failure of consideration in cases where a bill 
has been accepted unconditionally, e.g.^ where shipping documents 
have been taken and the goods have subsequenth either not 
ai rived or on examination found not in accordance with tlic 
contiact. In such cases it has been held that the acceptor must 
pay the bills according to their tenor although he may subse- 

^ u ™ ^he goods.1 

Where the plaintiff as agent receives a hundi from an Ajmer 

constituent for collection and on its acceptance by the drawee 

credited Ajmer canstituent with the amount as of the 

<^te when the hundi would become payable it was held 

that on such credit in the account being given the plaintiff 

was according to the practice of shroffs in Bombay entitled to sue 

as a holder for consideration and give the credit of the value of 

the hundi to his constituent.- 

Even where a Bank forwarded forged bills of lading in 

good faith with a Iiill of exchange and obtained the acceptance 

of the drawee, the acceptance was held to be an unconditional 

one and the Bank was entitled to recover as it was held that the 

Bank was not at fault and did nothing to warrant or represent the 

bills of lading to be genuine.^ But the Bank cannot enforce 

payment if it is found that the acceptor is unable to get delivery 

of the goods due to the fault of the Bank in connection with the 
bills of lading/ 

IllegaHty of consideration. 

Illegality of consideration vitiates contracts as much as 
absence of consideration and even partial illegality avoids 
the whole contract when the illegal part is^ inseparable 
from the legal one.^ An illegal contract cannot be enforced 
even where the plaintiff is innocent and the defendant is setting 

up his own illegality.*^ Although partial absence or failure of 

consideration avoids the instrument only in part, partial 

illegality of consideration vitiates it in total.^ But a promissory 

note in consideration of the plaintiffs withdrawing the complaint 

of a compoundable offence is perfectly valid, ff. however, the 

% \ 

50. 1935 L. 825. 

1. 2 L. 385; 1933 A. 74; 1926 G. 189; 41 B. 566. 

2. 1 B. 23. 

3. (1918) 2K. B. 623 (C. A.); (1873) 69 L. T. 642. 

4. 1937 M. 858. 

5. 57 M. L. J. N. R. C. 16; Indian Contract Act, Ss. 23 24. 

6. (1921) 2 K. B. 716- 

7. 35 A. 558; (1907) I K. B. 746. 
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plaintiff persists in his case that the promissory note was in 
leaprct of money arlvanred in cash and the story is disbelieved, 
the suit must l)e dismissed/ A hundi i^iven for an illegal 
consideratif>n is void but where a hundi is drawn by the 
principal in I'avour of his agent for a sum actually paid by the 
agent to lifjuidate tlie gambling debt of the principal, it was 
held to be a valid consideration and the agent was held entitled 
to recover/ 

Inadequacy of consideration. 

Inadc(juacy of consideratiort alTords no relevant answer to 
a demand on an instrument.'^ It may, at the most, raise a 
presumption of bad faith. Irnulequary f>f consideration should 
be carefully distinguished from partial al>senre or failure of 
consideration. If a promissory note for Rs, 1,000 is given in 
consideration of tlie purchase of a horse worth Rs. 100 only and 
the contract has not been entered into under coercion, misrepre¬ 
sentation, fraud or undue influence or by mistake the promissory 
note is for full though inadequate consideration and Rs. 1,000 
are recoverable thereon. But if the consideration for the said 
promissory note is a promise to give a horse worth Rs. 100 and 
books worth Rs. 900 and the horse dies before the time of 
delivery there is partial failure of consideration and contract to 
the extent of Rs. 900 is valid while it is void to the extent of 
Rs. 100. 

Difference between the ordinary law of consideration and 

the law as applied to negotiable instruments. 

There are two important difTcrenecs which must be borne in 
mind :— 

(a) Under section 118, clause (a) of the Act, consideration is 

in the case of negotiable instruments 
whereas in the case of other contracts the plaintiff must prove 
consideration. Even indorsement is presumed to have been made 
for valuable consideration. 

j*£r ininiediatc parties are concerned there is no 

dincrence between ordinary contracts" and negotiable instruments 
but as between remote parties it is not necessary that considera- 
Uon should have passed between them, because a negotiable in¬ 
strument has to circulate from hand to hand.'- It is only fair that 

8. 1934 A. 1068. 

9. 60 P. W. R. 1912. 

10. 1936 P. C. 139. 

11. S. 44, F/Xplanation. 

12. 11848) 6 G. B. 596. 
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the person who takes it from another should be able lo show that 
he took it for consideration from his immediate transferor and 
should not be required to show whether every person through 
whose hands it passed before coming to him had paid considera¬ 
tion for the same. Therefore, when the dispute is between remote 
parties, it is sufficient if the plaintiff can show that he or some 
intermediate holder had given value for the instrument though 
the defendant might have received none. Thus where a bill is 
drawn by A and accepted by B without consideration as between 
A and B the want of consideration will be a good defence. If 
however A, the drawer transfers the bill to C for a valuable con¬ 
sideration and C presents the same on due date to the acceptor B, 
the original absence of consideration as between A and B cannot 
be urged against C by B as a defence.'^ 


Immediate parties. 

« 

Now' what are immediate parties to a bill or note ? The ex¬ 
planation to Section 44 shows that the following are immediate 
parties to an instrument ; — 

(1) The drawer and the acceptor of a bill. 

(2) The drawer and the payee of a bill. 

(3) The maker and the payee of a note. 

(4) The drawer and the payee of a cheque. 

(5) And the indorser and his indorsee of a negotiable instru¬ 

ment. 

The holder and the acceptor are not immediate parties or 
parties to the transaction as between them no consideration could 
pass. So if a drawee has accepted a bill against which he has no 
funds of the drawer in hand he cannot set up the plea of want of 
consideration.^^ In the case of negotiable instruments the ques¬ 
tion of want of consideration may arise in two ways : 

Between immediate parties that is between the drawer and 
the acceptor, between the payee and drawer, between payee and 
maker of a note, between the indorsee and indorser the only con¬ 
sideration is that which moved from the plaintiff to the defendant 
and the absence or failure of this is good defence to an action. 
Thus where a bill was drawn, in the regular course of trade and 
delivered to the payee’s agent before the consideration was given 
and the payee’s agent who was to have paid the consideration, 
failed, the payee could not recover against the drawer. It is open 


13, Sakaram Mansaram v. Gulab Chand Tara Chand, 16 Bom. L. R. 343 

14. 57 C. 695. 
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to the payee even to prove that the real consideration was not 
payment oi money as recited in the note but something deferent 
But between remote parties for example, between payee and 
acceptor, between indorsee and acceptor, between indorser and 
remote indorsee two distinct considerations at least, must 

! ^'*>'stly, tliat which the defendant received for 

ns habdity and secondly, that which the plaintilf gave for 

his title. An action between remote parties will not fall 

unless there is absence or failure of both these considera¬ 
tions.' 


These parties stand in direct relation with each other. As 
between them if a negotiable instrument has been made, accept¬ 
ed, or indorsed without consideration or for an \mlawful 
consideration the holder cannot enforce payment against the other 

party. If only a part of the consideration has passed only that 

can be recovered. If whole or part of an executory consideration 
has failed the effect will be the same as if tlie \vhole or part of the 
consideration was absent from the very start.'* 

lUuslralions. 

{a) A promissory note is delivered by the maker to the payee as a gift. 
It cannot be enforced against such drawer. 

\h) X the holder of a hill for consideration indorses it to A by way of 
gift. A cannot sue X on tlie hill. 


(f) A executes a pronotc in favour of B in consideration of a debt due 
on a wagering eontrart. B cannot recover tlie amount from A. 

(d) A bank takes a promissory note from its client by way of security for 
over-drafts. If the bank sues the client on the note the defendant can 
plead want of rnnsideration in whole or in part and can claim for an 
account being taken r>f the amount actuallv due 


'Cl An endorser puls his name- 
c Illy for safe tiansmi^ don of the bill. 

Remote parties. 


on the bill as the agent of his endorsee 
lie is not liabl^. 


Whereas >mmcdiate parties to a transaction are in the same 

position asm the case of any other contract, a bona fide hoX 
or consideration may recover although no consideration was pS 
by the payee to the maker. The plea of want of conside aS 


15. 

16. 

17. 

18. 
19. 


1935 .M. SIO: 10‘>7 .\ oq;. icv>« \ non r 

* - ^ 1 289; cf 1932 .A 213; 1925 M 

Bylcs on Bills, p. MO. 

41 B. 566 : 42 B. 473 ; 1926 C. 180. 

(I924J M. \V. N. 529. 

(1856) 10 Moo, r. C. 94. 
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cannot be set up either against a holder in due course or against 
any subsequent holder deriving title from him. Such a privilege 
is available only to holders and not to transferees who ai e not 
holders. ^ The following are the remote parties to an instru¬ 
ment ‘Payee and acceptor*, ‘indorsee and acceptor ‘indorser 
and a remote indorsee.’ Between such parties it is not necessary 
to show that consideration has passed. 

The maker of a promissory note cannot raise the plea that 
no consideration passed for the transfer in favour of the indorsee. 
He (maker) being a third party to the transfer it docs not lie iii 
his mouth to question the consideration of the transfer. Even if 
the endorsee be a mere assignee for collection the maker cannot 
resist his claim on the ground that there was no consideration for 
the assignment.There is nothing in law to prevent a holder 
from recovering what was payable to his indorser on foot of the 
promissory note, though the holder may not insist on recovering 
the entire amount of the promissory note as innocent transferee 
without notice of the fact that a part of the consideration had not 
passed.^^ 

Illustrations. 

(n) X is the liolder of a bill, X transfers it without consideration to 
.\, A transfers it without consideration to B ; B transfers it for value to C; 
C transfers it further without consideration to D. Now D cannot recover 
anything from his immediate transferor, but even though D gave no 
consideration, he can recover the amount from X, A and B in the same 
manner as C would be entitled to do. 

{b) A draws a bill on B, B accepts the bill without any consideration. 
The bill is transferred to C without consideration, C transfers it to D 
for value. D can sue any of the parties A, B or C, though as between 
themselves there would be no right of action. 

Qualifications of the Rule. 

To the general rules laid down above the following quali¬ 
fications should, however, be noted:— 

(1) A person who takes with full knowledge of tlje failure 
of consideration is not protected.'^ Nor is a person who is not a 

20. 1939 A. 27y. 

21. 1934 M. 702. 

22. 1932 A. 648. 

23 lOM. L T. 79. 
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holder but a transferee under a sale-deed of an instrument en¬ 
titled to the right conferred by this section even though a note is 
made on the back of the instrument that the amount due under 
it has been transferred to the plaintifl by means of a sale-deed.^* 

^2) It is want or failure of consideration whether in part or 
in whole which would invalidate the instrument. Inadequacy of 
consideration will have no effect. Illegality of consideration has 
the same effect as want of consideration. But a person who holds 
a bill of exchange for collection with a lien on the bill is a holder 
of the bill for consideration.“• 

(3) Where there are joint promisors and the instrument as 
a whole has been made, drawn, accepted or indorsed for consi¬ 
deration, it is not necessary that consideration should have passed 
to all promisors. 

(4) No party to an instrument who has induced any other 
party to make, accept, indorse or transfer the same to him for a 
consideration which he failed to pay or perform in full can recover 
thereon an amount exceeding the value of the consideration, if 
any, which he has actually paid or performed.*^ 

(5) In the case of accommodation bills the accommodating 
party only lends his name without consideration with a mere 
object of obliging a friend or accommodating another person who 
is expected to pay up the amount of the instrument when it is due 
if the accommodation party makes payment under the instrument 
he has no claim against the accommodating party,*^ But even 
here, if the instrument is transferred to a third party for value the 
accommodating party as well as the accommodated party will be 
liable to such third party/^ 

Illustrations. 

(fl) A draws a bill for llic accommodation of B, li indorses it to C, 

t 

C enforces payment on it from B. B cannot sue A on it as A is an ac¬ 
commodating parly. 

(i) A bill is drawn and accepted for the accommodation of P the 
payee. P indorses it away. The bill is dishonoured and P pays the 
amount of the bill. P cannot sue the drawer or acceptor. 

Any prior party thereto. 

The phrase “any prior party thereto'’ at the end of the 
section has been considered to be somewhat defective and it is 

24 1935 A. 1041. 

25. Royal Hank of Scotland t-. Rahim Cassiin and Sons, 27 B L.R. 506, 

26. 57 I. A. 1. 

• 

27. 5 A. -184. 

28. 7 A. 490; 99 I. C. 733. 
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suggested that it may be better worded as “any party to the 
bill at the time of the transfer.”^’ The reason is twofold. 
Firstly, a transfer by delivery without indorsement although a 
prior party is not a party to the bill and was not intended to 
make himself liable to any holder except to his immediate 
transferee. Secondly, the section seems to mean that the last 
indorser who does not himself receive consideration will not be 
liable to a holder in due course. Suppose a holder gives the 
instrument by way of gift by means of a blank indorsement and 
the donee transfers it by mere delivery for consideration to a 
holder in due course. Such holder in due course can recover 
from the donor who was the last indorser but received no 
consideration. The test is not whether the party liable has 
himselt received consideration or not, but whether the holder in 
due course has paid consideration or not. 

The Accommodation Bill. 


The accommodation bill is strictly speaking that to 
which the acceptor becomes a party or gives his 
acceptance without consideration for the purpose of ac¬ 
commodating some other party or some other person who does 
not become a party to the bill but wants to obtain credit by dis¬ 
counting it and thus the acceptor who should otherwise be the 

principal debtor is a mere surety for the party for whose accom¬ 
modation he accepts the bill. Exception I to this section, how¬ 
ever does not refer to accommodation bills in that strict sense 
It refers to bills or notes generally and to any party lending his 
credit thereto to accommodate the maker, drawer, acceptor or 
indorser. It is not clear how this exception is an exception to 
the section and not an explanation or amplification thereof. 
Under this exception there must be two parties : the accommo¬ 
dated party and the accommodating party. 

‘he instrument 

without consideration. The object must be to accommodate or 
lend mercantile credit to the maker, drawer, acceptor or indorser 
Fhe accommodated party may be the maker, drawer, or indorser 
tor whose sake the accommodating party expressly puts his 
™ ^ instrument or draws, makes, accepts or indorses the 

sanae. The accommodated party thus is deemed to have given 

an implied undertaking to the accommodating party that he 
would pay the bill or note on its due date or to provide the 
accommodating party with funds for so doing or in case the 
accommodating party is compelled to take up and pay the bill 


29. 

30. 


7 A. 490. 

(1854) 24 L. J. Q. B. 46; S. 47 post 
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or note, the obligation of the accommodated party is to indemni¬ 
fy him to the extent of the damage incurred by him.^* Thus 
the accommodating party who miuht otherwise be a principal 
party to the bill or note becomes only a surety towards the 
accommodated party and their relations are reversed. Thus 
two results follow :— 

1. Payment of the bill by the Accommodated Party does 
not discharge the bill as the acceptor still remains liable on the 

bill. 


2. If the accommodated party provides the accommodat¬ 
ing party with funds to meet the bill at maturity, he cannot 
recover the same from the accommodating party. But where¬ 
as Ijctwecn^ the accommodated party and the accommodating 
party relationship of the parties might be varied or even re¬ 
versed by this implied undertaking in law, their obligations 
towards the holder in due course will not be affected in any 
way and this in spite of the fact that such holder has knowledge 
when he takes up the bill that the accommodating party is merely 
an accommodating party. But since the accommodating party 
is in the position of a surety towards the accommodated party 
he may claim the equitable right of set off where the person 
accommodated could have set it up against the holder.'- 

Cross acceptances. 


Where X draws a bill on Y which Y accepts in consideration 

of Y drawing a b. on X wliich X accepts, the bills are not 

accommodation bills lor the cross acceptances are good con- 
sideration for each other. 5 * 


44. When the consideration for which a person 

signed a promissory note, bill of ex- 
<>r failure of change Or cheque consisted of money, 

rnoney considera- Originally abscut in part Or 

has subsequently failed in part, the 

sum which a holder standing in immediate relation 

with such signer is entitled to receive from him is 
proportionally reduced. 


31. 5 A. 4. 

32. (1872)L. R. 7C. P. 372. 
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Explanation .—The drawer of a bill of exchange 
stands in immediate relation with the acceptor. The 
maker of a promissory note, bill of exchange or 
cheque stands in immediate relation with the payee 
and the indorser with his indorsee. Other signers 
may by agreement stand in immediate relation with 

a holder. 

Illustration. 


A draws a bill on B for Rs. 500 payable to the order of A. B accepts 

the bill but subsequently dishonours it by non-payment. A sues B on the 
bill. B proves that it was accepted for value as to Rs. 400, and as an 
accommodation to the plaintiff as to the residue. A can only recover 
Rs. 400.33 


NOTES. 

Partial failure of money consideration. 

This section deals with the effect of partial absence or 
failure of consideration, when the consideration consi^s of 
money.3^ The effect is simple. The ainount which a holder 
standing in immediate relation can claim is proportionately 
reduced.^® A holder in due course is not affected. It should 
also be noted that the section does not apply to cases when part 
of consideration is illegal, because in such a case the entire 
instrument is void. Section 92, Indian Evidence Act is no bar 
to proving that a portion of the consideration originally 

absent and the liability on the pronote is partially reduced even 
though a plea of contemporaneous agreement is inadmissible. 
So when a promissory note is executed in discharge of the 
defendant’s liability under an earlier promissory note and the 
costs of a suit brought on it and in a suit filed on the second 
pronote, the defendant alleged, that he had paid a certain sum 
to the plaintiff in partial reduction of the previous pronote 
before the institution of the suit on the promissory note but this 
fact was not taken into consideration at the time of executing of 
the second promissory note and there was an agreement to take 
accounts subsequently and to determine his liability accordingly 
on the second pronote, held, that the subsequent withdrawal of 


33. Darnell Williams. (1817) 2 Starks 166. 

34. See section 46. 

35. 36 I. G. 996 ; 1924 P. 521; (1851) 11 G. B. 48. 
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th: suit on the previous pronote was not part of the considera- 

fh^MT pronote but was the result of the discharge of 

nrove HU ' section and defendant could 

ernt'‘’ have his liability reduced to that 


45. 


Partial failure 
of consideration 
not consisting of 
money. 


Where a part of the consideration for which 
a person signed a promissory note, bill 
of exchange or cheque, though not 
consisting of money, is ascertainable 
in money without collateral enquiry 
and there has been a failure of that part, the sum 
which a holder standing in immediate relation with 
such signer is entitled to receive from him is propor- 
tionally reduced. 

NOTES. 

Partial failure when part not ascertainable. 

the ‘if*'*'' consideration where 

the D°? orfhr does not consist of money. In such cases where 

termTo mnne 'vhich fails can be estimated in 

holder c a separate and independent enquiry, the 

ho der cannot claim such part.^^ But if the part which flils is 

ot thus ascertainable, the holder can recover the whole amount. 

Illustrations, 

(a) A hundi is drawn for the price of two bales. Only one is delivered 

or IS returned as being of inferior sample. The defence that consideration 
has failrcl to the extent of one-half is available ^8 

P^iceof\wop.>^'7''^'’°“‘’"‘'‘'^^P•'^ ^ ‘^is amount is the 

price 01 two pieces of goods to be supplied bv B to A ir n 

one piece and files a suit aeainst A u . supplies only 

Rs. 500.3D * hundi, he can recover only 

'i, ! '■ - '■ 1' '•™ .0 b. or 


36. 

37. 

38. 
30 


1935 M. 253. 

9 Moore 159. 

(1866i L. R 2 Ex 56 
Armachalam r. Krishna, 49 M.L j! Ma 
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has accepted a bill for Rs. 500, being the price of the wheat. If A sues B 
on the bill, B cannot plead that as the wheat is of inferior quality and 
worth Rs. 300 only, he will pay only Rs. 300. In this case it cannot be 
ascertained without a collateral enquiry as to what is the amount of the 
consideration which has failed.^® 

(d) Hundis were given for lease of a fruit garden. The lessor did 
not water the garden which he was bound to do under the contract and 
the lessee suffered damages The plea of partial failure of consideration 
could not be availed of.*** 

{e) Where a hundi for Rs. 1.000 was given by way of part 
consideration in advance for an agreement of hire purchase of a motor 
car for 3 years, the total consideration being Rs. 3,000 to be paid by 
instalments and the owner, before there was any default on the part of 
the purchaser, took possession of the motor car, in a suit on the hundi it 
was held that inasmuch as it was a mere question of arithmetic to find out 
what would be the hire chargeable for the use of the car for the period 

during which it remained with the hire-purchaser, the amount of consid¬ 
eration that failed was determinable without collateral enquiry.^2 

(/) Where a person has signed a promise to pay a large amount by 
reason of getting two benefits; one a small cash payment and the other 
the cancellation of an old promissory note this section does not apply to 

the case because the consideration is not ascertainable in money without 
collateral inquiry.*3 

Exception II to Section 43. 

Exception II to Section 43 is not to be confused with this 
section but must be kept absolutely distinct. That exception 
applies only to those cases where the plaintiff has offered an 
inducement to the other party to give him the instrument for 
consideration less than that actually agreed. In this section no 
question of inducement arises.^^ 

40. (1839) 3 Y. and C. 436. 

41. 8 1. G. 924. 

42. Commercial Credit Corporation Ltd. v. Mohd. Idris, 1933 L. 470 

43. 1940 R 152. 

44. 92 I. G. 94 ; 5 Luck. 1. 
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45-A. Where a bill of exchange has been lost be¬ 
fore it is overdue, the person who was 

Holder’s right to 

duplicate of lost the holdcr of it may apply to the 

bill. ^ ^ ' 

drawer to give him another bill of the 
same tenor, giving security to the drawer, if required, 
to indemnify him against all persons whatever in case 
the bill alleged to have been lost shall be found 
again. 

If the drawer on request as aforeseid refuses to 
give such duplicate bill, he may be compelled to do 
so. 

NOTES. 

Rights of the Loser. 

A draws a bill or cheque in favour of B, and delivers it to 
him. B is now the owner and holder of the bill. B loses the 
bill. What are B’s rights and what may happen to the bill? 

If it were any other property the owner who lost it could 
recover it from the finder or any other person who has it, even 
though as a transferee from the giver in good faith. A finder of 
goods is under the ordinary law a bailee for the true owner.'*^ 

The case of a negotiable instrument is different. Here, as 
the instrument can be negotiated by the finder any person who 
becomes a holdcr of it in due course gets an unimpeachable title 
to it. The bill then cannot be recovered from him. The holder 
in due course on the other hand can enforce payment ‘from all 
prior parties. 

As against a holder in due course. 

So long as the instrument has not passed into the hands of a 
holder in due course B, the owner, can recover it from the 
finder.'^’ The finder is in no case a holder in due course and he 
is bound to return the instrument to the true owner. But 
if he has parted with the instrument already and received pay¬ 
ment thereon and cannot return the instrument to the owner, he 
must compensate the owner.^^ The owner then can recover the 

45. S. 71, Indian Contract Act. 

46. 4 Taunt 799. 

47. 2 Cr. & M. 579. 


DRAWER’S RIGHT TO INDEMNITY [S. 45-A 


instrument or its value from the finder or his transferee except 
from a bona fide transferee for value. The proper thing, therefore, 
for him to do is to give notice at once of the loss of instrument not 
only to all parties liable on the instrument, but also to the public 
in general so that the banker or other person who takes it with 
notice of the loss cannot be a holder in good faith and must 
return it to the owner. The notice should be given before the 
maturity of the instrument and should reach the parties before 
the instrument is over-due. 

When the instrument is lost from B he does not know when 
it may be found and where. He, as a precautionary measure, 
can give notice of its loss. But once having lost the instrument, 
does he lose all rights to it so long as it is not found again or 
does he retain any rights under the instrument ? An ordinary 
thing when lost is lost for good unless it can be traced. It is not 
so with a negotiable instrument. 

Right to duplicate. 

B who lost the bill remains its holder and owner in law. On 
maturity of the instrument he can demand payment and if it is 
dishonoured he must give notice of dishonour to prior parties.*’® 
He can obtain from the drawer a duplicate copy of the bill. This 
duplicate will serve as well as the original bill so long as the 
original has not been found and paid. If the original is paid this 
duplicate need not be honoured. The owner has a right to 
obtain the duplicate from the drawer and on refusal, the holder 
(from whose hand it was lost! can sue the drawer for the same.®^ 
If in execution of the decree the drawer still refuses to sign the 
bill the Court will proceed under Order 21, rule 31, C. P. Code, 
and will sign the instrument for the drawer. It is only the holder 
that is entitled to the duplicate and not any transferee without 
indorsement though for value. 

Drawer’s right to Indemnity. 

The drawer in his turn has got a right to safeguard himself 
against double payment, for if the instrument has passed after 
loss into the hands of a holder in due course, he will have to pay 
twice on the same instrument. For this purpose the drawer can 
call upon the owner to give security to indemnify him against all 
persons whatever in case the bill is found again.^ 

48. Section 82 (c). 

49. (1812) 3 Camp. 164. 

50. (1871) L.R. 6 (C.P.) 466; (1827) 7 B. * C. 90 ; 12 L. W. 147. 

1. (1892) L. J. Q,. B. 736; 18 W. R. 58. 

2. 15W. R.501, 
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General application of the Principle of the Section. 

The section as it stands is confiiicd to bills only but it*! 
principles have been applied on equitable grounds to all nepo- 
tiable instruments, as part of the mercantile law of countries ^ 
Where a hundi payable at sight is lost it cannot be said that it 

was lost before it was overdue. So the holder is not as a matter 

of right entitled to demand a duplicate under this section But 
a duplicate may be demanded under equitable principles where 
a bih IS lost whether before or after maturity/ The same princi- 
ple ha^s been applied to destroyed bills with this modification 
tnat It the destruction is proved no indemnity need be given ^ 

The duplicate of a lost hundi is called a Peth. 

The principle of this section is applicable also to destroyed 
instruments ” ^ 


CHAPTER IV 

Of Negotiation. 

46. The making, acceptance or indorsement of 

^ promissory note, bill of e.\chantje 

or cheque is completed by delivery, 
actual or constructive. 

As between parties standing in immediate rela¬ 
tion delivery to be effectual must be made by the 
party making, accepting or indorsing the instrument, 
or by a person authorized by him in that behalf. 

# 

As between such parties and any holder of the 
instrument other than a holder in due course, it may 
be shown that the instrument was delivered condi¬ 
tionally or for a special purpose only, and not for 

the purpose of transferring absolutely the property 
therein. 





1924 L. 198 ; 2 A. 754 (Rule applied to cheques). 
1924 L. 192. 

(1809) 2 Camp. 211, 
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A promissory note, bill of exchange or cheque 
payable to bearer is negotiable by the delivery 
thereof. 

A promissory note, bill of exchange or cheque 
payable to order is negotiable by the holder by in¬ 
dorsement and delivery thereof. 

NOTES. 

Negotiable instruments arc not such instruments as operate 
by reason merely of signature. They partake of the nature of 
currency and before they can operate they must not only be 
signed but also delivered/ There is no cause of action on a 
negotiable instrument unless it has been delivered.® A person 
may draw up a negotiable instrument and put his signature 
thereon. The very fact of such writing and signature does not 
complete the making of the instrument/ So long as the instru¬ 
ment has not been delivered to the payee with the intention 
of passing title to the payee, he cannot recover anything on the 
instrument. Before delivery the man can at any moment 
change his mind and tear off the instrument or he may say : 
“The promissory note that I signed, I do not choose to deliver, 
but I will deliver it with condition that the note is used on the 
fulfilment of a certain condition or for a special purpose only.” 
The property in the instrument does not pass until the delivery 
is fully completed. When half of a note is sent even with the 
intention of sending the other half the property in the note 
remains in the sender so long as the other half has not been 
sent.^*’ Under no circumstances will negotiation be complete 
without delivery.There is no cause of action on an instrument 
before delivery and part of the cause of action arises where 
delivery is made.'^ 

What is delivery. 

Delivery is a voluntary transfer of possession from one per¬ 
son to another.^^ It is necessary, however, that both parties should 

7. 1928 A. 289. 

8 . 19 B. 685. 

9. 25 B. L. R. 604. 

10, 33 M. 196. 

U. 79 I. C. 461. 

12. 47 M. 403. 

13. S. 2 (2) Sale of Goods Act, III of 1930. 
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consciously and intentionally agree to the transaction.^^ There 
is no valid delivery if it is obtained by fraud, or if the instru¬ 
ment is snatched away from the hand of the indorser by the 
indorsee.It may be made by doing anything which has the 
effect of putting the thing in the possession of the other person 
or of any other person authorised to hold the thing on his behalf. 
Delivery to one’s own agent for delivery to the transferor is no 
delivery,'® nor putting in the instrument is one’s own office letter 
box*', nor even leaving pronote signed before death with a letter 
containing direction to deliver it to the payee.*** 

“Delivery actual or constructive”. 

Delivery may be actual or constructive.Actual delivery is 
accompanied by actual change of possession of the instrument.^* 
The passage of the instrument from one person to another is 
essential. The instrument must be handed over physically by 
one person to another. It may be handed over to the person 
to whom the instrument is actually intended to be delivered or to 
someone on his behalf. Illustration {«) to Section 47 is an in¬ 
stance of actual delivery. '1 he other case is where the instru¬ 
ment is not handed over to the payer or indorsee but the pos¬ 
session of the instrument is in law deemed to have been trans¬ 
ferred because the person completes delivery by a clear and un¬ 
equivocal declaration of intention to hold the instrument not on 
his own account or for himself but on behalf of the payee or 
transferee. In this case though the actual possession of the in¬ 
strument is still with the maker the possession in law has been 
transferred to the other person. Such delivery is called cons¬ 
tructive delivery. Illustration (b) to Section 47 is an instance of 
constructive delivery. Where G. P. note was deposited with a 
third party a document by the owner authorising a person to 
recover the note or its value from the depositor was held to be 
amounting to an assignment of the note.-* 

Delivery necessary to complete making, indorsement or 
acceptance.— 

Delivery with the intention of passing the property in the 
instrument to the person to whom it is delivered is essential to 

14. Lyotl V. Hirdarti, 20 L. J. Q, B. 1 ; 1 M. \V. C. R. 202. 

15. 57 M. L. J. (N. R. C.) 33. 

16. (1836) I M. and W. 365. 

17. (1876)I G. P. D. 578. 

18. (1847) 1 Exch. 32. 

19. Bills of Exchange Act, S. 2. 

20. Section 47, illustration (a). 

*. 21. (1912) M. \V. N. 521. 

« 
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complete any contract on a negotiable instrument whether it be 
a contract of making, indorsement or acceptance. ^ Mere deli¬ 
very without the intention of passing the property is not sufficient 
to constitute a complete contract. If a person delivers a bill to 
his servant for safe custody, the servant acquires no title to the 
bill. Evidence may be led to show that when an instrument was 
handed over to another after indorsement it was done not only 
with the intention of not constituting him the owner but also of 
guaranteeing payment in case of acceptor’s default. Thus it may 
be shown that it was indorsed for collection on a joint account.^^ 
It was held in an important case in England, that if an accept¬ 
ance is written on drawer’s paper it did not require delivery to 
complete it, though indorsement will in every case require 
delivery for its completion.^* This view was not adopted by 
either the English or Indian Courts. The definition of acceptor 
given in Section 7 seems to show that delivery is not necessary to 
complete the contract of acceptance where the acceptor gives 
notice of his signing as acceptor to the holder, or any 
other party liable on the bill,^^ but it has been held that such 
an act amounts to a constructive delivery of the instrument.^ 
Once acceptance is communicated to the holder it cannot be 
revoked even with the consent of the holder,^^ unless it has been 
made by mistake and notice of revocation is given to the holder 
in time to enable him to notify the drawer and indorser, and 
protect himself from loss.~« In the case of a cheque although the 
property in the instrument and the right to sue upon it, passes 
on its execution and delivery, the property in the money does 
not pass until the cheque is cashed, for cheque is not an assign- 
ment of any part of the maker’s balance at his bankers. j . 
cheque is only a revocable mandate which may be stopped m 
the life-time of the maker and is revoked by his death. 

Delivery by post. 

Where no authority, express or implied, is given by the 
indorsee to send a bill or note by post it is presumed that the 
post office is the agent of the indorser and the delivery of the 

22. Punjab National Bank o. Balkishen Das, 89 I. C. 461 =6 L. L. J. 230. 

23. 1932 M. W. N. 1149. 

24. Wilde v. Sheridan, 21 L. L. Q,. B. 260. 

25. 11 B. 257. 

26. 25 B. L. R. 604 ; Cox t/. Tray, (1822) 5 B. and Aid 474. 

27. Ibid, 

28. Danial S. 493. 

29. (1926) 1 Gh. 38. 
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instrument to the indorsee is not completed bv the mere fact of 
posting the letter.^o If the drawer or the indorser chooses the 
post as his agent he would be responsible for anv loss 
caused through miscarriage. When the payee or the indorsee has 
himself directed that the cheque be sent to him by post he 
chooses the post office as his agent and the drawer will be excused 

frorn liability in case ol loss. But under the Postal Regulations 
in India a letter once posted cannot be reclaimed by the sender 
and hence it may be submitted that the Postal Office bein? 
in such a case the agent of the addressee putting the instru¬ 
ment in the Postal Box should be sufficient delivery to the 
addressee. ^ ^ 


Who may deliver. 

The delivery being an act essential to the transfer must be 
rnade by a person legally capable of transferring property, in 

o her words, by a person competent to contract.'- The question 

of capacity to deliver arises where, for instance, the maker after 

signing the note becomes insane and consequently incapable of 
completing the contract. ^ 

The delivery to be effectual must be made by the party 

3’an agent on his 
behalf. It need not be simultaneous with the indorsement as the 

contract is revocable until delivery is elTccted.-’ Where a person 

die^ I^eavmg an instrument payable to order duly indorsed, but 

not dehv^ed his legal representatives cannot deliver the 

same. Fresh indorsement by him will be necessary. On the 

wi h ^ntem'^ r r' "’“hout indorsement 

intent to tran.Mer the transferee may require the legal 

vvhhnT " agent cannot deliver 

" ‘^“‘^ority though Want of authority at the 
time of delivery may be cured by subsequent ratification.’" 

Delivery to whom. 

namJiWiienTn necessarily be to the person whose 

narne given m the note as payee. So long as there is deliverv 

made by the maker, the note is valid and complete. Where the 


30. SOB. 118=1926 8. 2G2. 

31. 13M. 2t2. 

32. Sec section 26. 

33. Bhays v. Dara. IH B. 635 ; 33 M. 196. 

34. Section 57. 

35. (1926) 1 Cl). 38. 

36. (1862) 31 L.J. Ex. 163. 
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note is admittedly handed over to the beneficiery under the note it 
is a sufficient delivery for the purpose of completing the transac¬ 
tion evidenced by the promissory not.^^ 

Conditional delivery. 

Though the indorsement of a negotiable instrument and de¬ 
livery transfer to the indorsee the property therein, yet if the 
instrument is delivered conditionally or for a special purpose 
only and not for the purpose of transfering absolutely the pro¬ 
perty therein, the property does not pass to the indorsee.^^ An 
instrument delivered conditionally is called an Escrow, and the 
party so delivering it is not liable until the condition is fulfilled.^^ 
It was held in certain cases that the promissory note being an un¬ 
conditional promise to pay money on demand, it would be con¬ 
travening the provisions of Section 92 of the Indian Evidence 
Act to allow the executant to take the plea that the undertaking 
to pay Vv^as subject to the further condition that accounts were 
to be re-opened between the parties and that payment was not 
to be demanded until further settlement of accounts,but the law 
on the point has been fully discussed by Ashworth, J., in A.I.R. 
1928 All. 289, wherein the correct view has been finally adopted 
in the following words :— 

“In a suit on a promissory note, the defendant can prove a 
separate oral agreement that a condition precedent to the attach¬ 
ing of any obligation to the contract evidenced by the promissory 
note was that there should not be any obligation attaching under 
it unless there was a final balance of accounts on certain trans¬ 
actions against the defendant which he failed to pay.” The case 
is actually no exception to Section 92, Evidence Act. That 
section refers to documents which operate by reason merely of 
signature. A promissory note because it is a negotiable instru¬ 
ment « and thus partakes of the nature of currency before it can 
operate must not only be signed but also delivered. Evidence 
can be led to show that the instrument was not to take effect as 
a contract until some condition is fulfilled. Thus it may be 
proved that the loan was not given as a debt but only as a 
voucher or collateral security for capital contributed to a joint 
partnership.^* 

Transfer without indorsement and delivery is good but 
such transfer does not make the transferee a holder.^^ Delivery 
without indorsement may be effective to pass equitable title. 


37. 

1939 M. 858. 


• 

CO 

CO 

1924 L. 640. 


39. 

36 Ch. D. 541 ; 79 I C. 461. 

40. 

1922 A. 213. 


41. 

49 A. 464 ; 50 A. 

775. 

42. 

16 C. W. N. 66 ; 

14 I. G. 720. 
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So far as a holder in due course is concerned, a delivery is 
unconditional unless there is something on the face of the instru» 
ment to show the contrary, but where delivery is conditional 
or for a specified purpose, the person to whom it is delivered is 
bound by the terms thereof. When the bill is in the hands of a 
holder in due course a valid delivery of the bill by all parties prior 
to him so as to make them liable to him, is conclusively presum¬ 
ed/^ The words “As between such parties and any holder of the 
instrument other than a holder in due couse** are explained in 
1928 Allahabad 289. as meaning “As between the maker and the 
payee or the indorser and indorsee or the indorsee and any holder 
other than a holder in due course or as between any one of such 
parties and any other. 

The presumption will be in favour of unconditioal delivery.*^ 

The last two paragraplis of the section are covered by Sec¬ 
tions 47 and 48 and seem to be superfluous. 

Agreements controlling bills or notes. 

Agreements intended to control the operation of bills or 
notes may be written or oral. A memorandum on a bill or note 
made before it is complete is sometimes considered as part of 
the instrument so as to control its operation, and sometimes not. 
Where it makes the payment conditional it will be deemed to 
control the instrument but where it is merely direetory it does 
not affect its operation. A memorandum made after the note 
is perfected and delivered is an independent agreement. It is 
not considered as part of the instrument but can be set up in 
defence as by way of defeasance. A written agreement on a distinct 
paper is good as between the original parties. But a written 
agreement though contemporaneous will not restrain the operation 
of the bill or note if it is collateral, c.g,^ if other persons besides the 
parties to the bill or note are parties to it.^^ 

A mere oral agreement cannot have any effect at law in 
controlling the instrument if contemporaneous with the making of 
it, for that would be to allow oral evidence to vary a written 
contract, ^ Yet there are cases in which evidence of an oral 
agreement is admissible to show that there was no delivery by the 
defendant with the intention of transferring the property in the 
instrument. The effect of this provision is not to alter the 

43. Byles on Bills. 

44. Bhagi Ram v. Kishori Laf 50 A. 754. 

45. Baxcndale v. Bennett, (1878) 3 Q. B. D. 525. 

46. Webb Spicer, (1849 13 Q,. B. 894 . 

47. Hoarc i;. Graham, U811) 3 Gamp. 56. 
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ordinary rule of evidence which excludes oral evidence to vary 
a written agreement but is rather consistent with that rule.''^* 

47. Subject to the provisions of section 58, a 

Negotiation by promissory note, bill of exchange or 

cheque payable to bearer is negotiable 
by delivery thereof. 

Exception .—A promissory note, bill of exchange 
or cheque delivered on condition that it is not to 
take effect except in a certain event is not negotiable 
(except in the hands of a holder for value without 
notice of the condition) unless such event happens. 

Illustrations. 

{a) A, the holder of a negotiable instrument payable to bearer, delivers 
it to B’s agent to keep for B. The instrument has been negotiated. 

(^) A, the holder of a negotiable instrument payable to bearer, which 
is in the hands of a’s banker, who is at the time the banker of B, directs 
the banker to transfer the instrument to B’s credit in the banker’s account 
with B. The banker does so, and accordingly now possesses the instru¬ 
ment as B’s agent. The instrument has been negotiated and B has become 
the holder of it. 

NOTES, 

Negotiation by delivery. 

This section applies to all those instruments which are pay¬ 
able to bearer whether they are drawn or made as payable to 
bearer, or originally payable to order but are in law regarded 
as payable to bearer. An instrument is payable to bearer (a) 
when it is made so payable, {b) or when the only or the last 
indorsement is an indorsement in blank, except cheques which 
when originally drawn payable to bearer remain bearer instru¬ 
ment even though subsequently indorsed in full, or (c) when 
the payee is fictitious or a non-existing person. Such bills or 
notes are negotiable by mere delivery. It is not necessary to 
affix the signature of the transferor. A person who takes them 
is entitled to sue in his own name on the instrument and is the 
holder. 

A Shah Jog hundi though payable to a man of worth only 
48. Byles on Bills. 
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in the market will pass by mere delivery.'’^ But where such a 
hundi is indorsed, the indorsee is the only person to whom pay¬ 
ment is to be made.'® 

Liability of transferor by delivery. 

The bearer who negotiates an instrument by delivery is called 
a transferor by delivery. His name docs not appear on the 
instrument. He does not indorse it and as he refuses to lend his 
credit to the instrument,* he is not liable on the instrument as the 
indorser is. He only sells the instrument to his immediate 
tranferee^; he does not enter into any contract with subsequent 
holders. His liability is otily that of a seller to his buyer. Other¬ 
wise he is not liable on the instrument. A cheque is drawn 
payable to A or bearer. A transfers it by mere delivery to B, 
B to G and G to D, and so on. It passes through several hands 
until it reaches the hands of the holder X. If in the hands of 
X the cheque is dishonoured, are all intermediate transferors 
liable as all intermediate indorsers would be ? Obviously not, 
for not only have they refused to lend their credit to the instru¬ 
ment but it is impossible to trace through how many hands the 
instrument has passtxl. The position of a transferor by delivery 
is thus very dilTorent from that of indorser. An indorser, we 
know, voluntarily takes up the obligations of the drawer. He 
warrants the solvency of the parties and holds himself liable to 
pay in the event of dishonour by the maker or acceptor. But 
a transferor by delivery takes no such responsibility. He is not 
at all liable on the instrument. 

He only makes an oral sale of the instrument to his trans¬ 
feree, His obligations arc those of a seller of any commodity 
to the buyer only, /.r,, towards his immediate transferee. Just as 
in an ordinary sale a person is deemed in law to warrant the 
genuineness of his title the soundness of the goods, etc., so a 
transferor by delivery warrants by implication to his immediate 
transferee (and to no subsequent party)^ taking the instrument 
on payment of consideration :— 

(/) That the instrument is genuine, unaltered and is what it 
puiports to be on its face. If the amount of the instrument 
for instance, turns out to be altered the transferee can recover his 
loss from his transferor.^ 


49. 7 D. L. R. 289 Notes. 

50. 26 A. 493. 

1. Bills of Exchange Act, Section 58, (2). 

2. 25 M. 580. 





V - 




(1854) 24 L. J. Q,. B. 46. 

Bills of Exchange Act, S. 58 (3); (1883, II Q..B. D. 84, 
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{ii) That the parties to the instrument were competent to 
contract.^ 

(Hi) That the transferor has a just and valid title to the 
instrument and has the right of making the transfer.^ 

(iv) That he is not aware of any facts which make the 
instrument valueless, e.g , bankruptcy of a party, or discharge of 
the instrument or that it has become void/ 

Thus by negotiating the instrument by delivery only, the 
bearer incurs no liability thereon but he may be compelled to 
return the purchase money to his immediate transferee it the bill 
turns out to be worthless and the consideration wholly fails/ 

The exception is enacted here in order to apply the rule of 
conditional delivery to cases of transfers by mere delivery just 
as it has been applied to cases of indorsement in section 46. So, 
see notes to section 46, paragraph 3. 


48 . Subject to the provisions of section 58, a 

promissory note, bill of exchange or 

Negotiation by ^ . 

indorsement. cheque payable to order, is negotiable 

by the holder by indorsement and delivery thereof. 


NOTES. 

Instruments payable to a specified person or to the order 
of a specified person or to a specified person or order are ‘‘instru¬ 
ments payable to order,” 

Negotiation by Indorsement. 

These instruments can be negotiated only by indorsement 
and delivery. Unless the holder thereof signs his >J?d°rs«nent 
,hereon .ran,fere, doer bej»e a^hoUer. 

SS'aTritTd”; irndorS “in favour of B who fake. 
It for value in good faith. B becomes the holder in due course. 
If A transfers the same bill without indorsement to B, even 
though B takes it in good faith and for value he cannot become^ 

holder in due course, for the negotiation is not valid. Negotia- 



6 . 

7. 




Daniel, S. 734, 

Indian Contract Act, S. 109. 


(1819) 3 Moore 635. 
(1819) 3 Moore 635; 


(1846) 15 M. and W, 684; (1790) 3 T.R. 751; 


10 L. B.R. 54. 

24 M. 654 and S. 51. 
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tion to be valid must be made in accordance with the rules of this 
section. B under such a transfer takes the rights of an ordi¬ 
nary assignee in law,'* but in order to acquire the superior rights 
of a holder, it is necessary that the transfer should have been 
made to him in accordance with the rules of the Law Merchant. 
A right to sue (as a holder in his own name) does not pass with¬ 
out indorsement. The payee of a note assigns all his property, 
including a prornissory note, to A but does not indorse the note 
to him. A or his assignee cannot sue upon the note as holders 
though they can sue to compel the transferor or his representa¬ 
tives to indorse the same and after indorsement put the note in 
suit against the maker, or where the original debt is also assign¬ 
ed, could sue for a refund of consideration on the original cause 
of action.*“ They can also sue as ordinary assignees of a chose 
in action under the Transfer of Property Act. But in that case 
they are not entitled to the rights of a holder in due course.^^ 
Where an indorsement is declared invalid the property in the 
note again vests in the payee and he can sue on it without re- 
indorsement from such indorsee.*^ The transferee of a negotiable 
instrument iri whose favour it is transferred without indorsement 
cannot negotiate it to a third person.Where an instrument is 

non-negotiable and is indorsed the indorsement operates as an 
ordinary assignment.*^ 

Assignment. 

Ihis Act deals with transfer by negotiation. It leaves un¬ 
touched the rules of general law relating to their transfer, trans¬ 
mission or devolution.*^ 1 here can be a valid assignment of an 

instrument as a chose-in-action and provided that Section 130 

Iransfer ol Property Act has been complied with such assignee 
can be entitled to the possession of the instrument in his own 
name and can sue on it though his name is not in the instru¬ 
ment.*® 1 he Act only prohibits negotiation except in the man¬ 
ner specified by it, but does not prohibit assignment in any of 
the several ways allowed by law. Section 137, Transfer of Proper¬ 
ty Act which exempts certain mercantile documents from the pro- 


10. 66 I. C. 5UI; (1905) I K. B. 677. 

11. 22 I. G. 500. 

12. 11 M.290; 17 M. 461 ; i L. 80. 

13. 23 M. 527. 

14. 17 M. 197. 

15* (1861) lOG.B. W. S. 196. 

16. 16 M. L.J. 554; 41 M. 353; 42 I.G. 93-1; 7 R. R. 1917; 1 A. 732. 

17. 55 I.G. 718; 32 1. G. 821; 22 I.G. 500. 

^ .18. 1934 G, 549. 
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visions of Section 130 of the Act does not deny to such docu¬ 
ments the method of Section 130 of the Transfer of Property 
Act. Section 137 gives an extended privilege to mercantile 
documents and is in no way restrictive.'^ The diflerence is that in 
the latter case the instrument is taken subject to all defects.^ 
Notes, bills and cheques may be the subject of gift or bequest. 
On the death of a holder his rights are transmitted to his heirs or 
executors and vest in his administrator. Upon insolvency of the 
holder his property vests in the Official Assignee. Oral assign¬ 
ment of pronote in tl^ Punjab^* is valid but not in Madras.^^ 

Reading Section 46 with this section the exception to Sec¬ 
tion 47 ought to apply to this section also. 

49 . The holder of a negotiable instrument 


Conversion of 
indorsement in 
blank into in¬ 
dorsement in full. 


indorsed in blank may, without 
signing his own name, by writing 
above the indorser’s signature a 
direction to pay to any other person as indorsee, 
convert the indorsement in blank into an indorse¬ 
ment in full; and the holder does not thereby incur 
the responsibility of an indorser. 


NOTES 


Illustration, 

A bill is drawn payable to A. A indorses it in blank in favour of B 
by merely putting his signature on the back. B is now the holder of bill. 
B without indorsing it under his signature to C may merely write “Pay to 
Cor order” over A’s signature. This will operate as an indorsement in 
full from A to C. The advantage of such a course is that B can transfer 
the instrument without incurring the responsibility of an indorser.23 The 

effect of such conversion is staled by Section 55 to be to make the instru¬ 
ment payable only to the indorsee in full or some one deriving title through 
him.2^ 


19. 1933 M. 133, not following 1930 M. 197 (See Sections 10 (fc tante) 

20. 30 M. 88; 29 M. 554; 1928 Nag. 54, 24 M. 651; 1929 Nag 274 • 19*32 

Nag. 23; 66 I.C. 50. b- t , 

21. 1932 L. 302; 51 I.C. 250; 29 P. R. 1919; 1936 L. 547. 

22. Ram Lai Lachu Das v. Hargopal Kharaiti Ram 29 P.R. 1919 following 

8 M. 544; 6 Lah. 487 (Technical mode of assignment not applicable 
in the Punjab). ^ 

23. (1808) 1 Gamp. 442; (1690) 12 M. 139. 

24. Werwick If. Macdonald, 17 L.J, Ex. 377. 
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A holder may convert an indorsement in blank into an 
indorsement in full even in -his own favour.^^ But the holder 
cannot do more than this, e.g,^ he cannot add to the indorsement 
the date of payment or indicate the rate of exchange or add a 
promise to pay without presentment.^^^ 

The holder can also at his option strike off any indorsements 
in blanks^ It is not necessary, however, to do so to enable the 
holder to sue on the instrument.*^ There is no provision in the 
Act regarding the striking out of indorsements but there cannot 
be any doubt that such right exists in some rases. 

50. The indorsement of a negotiable instrument 
. followed by the delivery transfers to 

Ellect of indorse ' 

(-he indorsee the property therein with 
the right of further negotiation; but the indorsement 
may, by express words, restrict or exclude such 
right, or may merely constitute the indorsee an agent 
to indorse the instrument, or to receive its contents 
for the indorser or for some other specified person. 

Illustrations, 

B signs the following indorsements on different negotiable instruments, 
payable to bearer 

(a) “Pay the contents to C only.*’ 

(A) “Pay G for my use.” 

(t:) “Pay G or order for tlic account of B.” 

(d) “The within must be cerdited to C.” 

These indorsements exclude the right of further negotiation by C. 

(e) “Pay C.” 

(/) “Pay G value in account with the Oriental Bank.” 

(^) Pay the contents to C, being part of the consideration in a 

certain deed of assignment executed by C to the indorser and 
others.” 

These indorsements do not exclude the right of further negotiation by C- 

: 5. (1699) 12 Mod 139. 

16. (1866) L. R. 1 G. P. 340. 

27. 17 M. 197; 30 M. 441. 

28. Veerappa r. Matliora, 12 L. W. 12. 

29. 17 M. 197; 30 M. 441; 1915 M. W. N. 22; 5 M. L. T. 271. 
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NOTES. 

This section should be read along with the provisions as 
to conditional delivery in Section 46’^, and with Section 52 which 
recognises conditional indorsement. It applies to all negotiable 
instruments whether in the first instance they are made payable 
to order or to bearer. The rule that once a bearer instrument 
always a bearer instrument was not recognised in India,^^ except 
in the case of cheques by XVII of 1934. 

Effect of Indorsement, 

The first part of this section deals with the effect of indorse¬ 
ment. If the procedure provided in this Act is not followed 
and there is nothing which operates as a transfer under or out¬ 
side the Transfer of Property Act, title does not pass by mere 
delivery.^' An unconditional indorsement followed by an un¬ 
conditional delivery transfers to the indorsee the property in the 
instrument and the title to the instrument immediately vests in 
the indorsee. When A issues a cheque in favour of B who 
indorses it in favour of G, who again, in his turn, indorses the 
said cheque in favour of D by an unrestricted indorsement, a suit 
brought by G against A to recover the amount of the cheque on 
the cheque being dishonoured is liable to be dismissed, because 
G has no locus standi to sue, as the cheque has been indorsed by 
him in favour of D and there is no re-indorsement from D to G. 
This decision goes a bit too far in holding that even if the 
indorsement was for collection merely but was not expressed to be 
so, G had no right to sue without re-indorsement in his favour. 
The indorsement vests in the indorsee a right of action 
against all parties whose name appears in the instrument^^a- and 
because such indorsee is a holder it gives him a right of further 
negotiating the instrument to anyone he pleases. An indorsee 
steps into the shoes of the indorser. An indorsee without con¬ 
sideration is entitled to all the rights of his indorser against prior 
parties and can sue them for the amount of the instrument.^* 
The indorsement as between the indorser and his immediate 
indorsee may be for collection merely, or conditional or in his 
capacity as a mere trustee for the indorser as a mere pledgee or 
without intending to pass the real beneficial interest in the 
proceeds of the instrument to the indorsee. But unless the 
indorsement expressly says so the prior parties cannot plead any 
such defence against the indorsee and the indorsee has the same 
right to recover from them as his immediate indorser had. 

30. See Notes to S, 46. 

31. 27B. L. R. 34. 

32. 70 I. C. 670. 

33. 1930 L. 248. 

33a. 46 C. 663 (P, G.); 54 C. 880; 10 R, 257. 

34. 1933 L. 1014. . 
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Indorsement by Manager of a Joint Hindu family : effect._ 

A further question arises as to whether the eflcct of an 
indorsement is to pass to the indorsee the property in the instru¬ 
ment only or all the rights of ownership in the original con¬ 
sideration as well. There is no doubt that an indorsee of a 
promissory note executed by the Manager of a Joint Hindu family 
stands in the position of the indorser and can sue the promisor 
personally, but can he sue the other members of the family also 
who are liable for the debt but whose name does not appear on 
the instrument ? In other words, where such an indorsee does 
not sue on the promissory note but bases his action on the 
original consideration, can he recover from the Manager alone or 
from the other member of the family as well ? On this question 
there is a difference of opinion in the Courts in India. In Madras 
it seems to be well-settled that the indorsee of a promissory note 
oxrruted by the managing member of a Joint Hindu family is 
limited to his remedy on the note against the executant 
unless the indorsement is so worded as to transfer the debt as 
well. So where on a promissory note executed by a Manager of 
a Joint Hindu family the indorsement recited “ I have assigned 
this promissory note in your favour” it was held that the indorse¬ 
ment assigned the promissory note and not the original debt, 
hence the indorsee was entitled to succeed only against the 
executant of the note and not against the other members of the 
same family of which he was a member.^^ In the other High 
Courts, however, the matter has not yet been finally decided.^ A 
suit on the original consideration can lie only between the 
immediate parties to the instrument. But where the indorsee 
claims against other prior parties or against members of the 
family who are not parties to the indorsement at all the question 
of the liability of the members of the family on the ground that 
they are so liable under their personal law would be absolutely 
irrelevant.^" English authorities make it clear that an indorsee 
only takes the instrument by indorsement and not the original 
cause of action; his rights are, therefore, confined only to the bill or 


35. 1940 M. 174; 1938 M. 377; I. L. R. 1938 M. 468; 1935 M. 240; 1928 

M. 544; 1939 M. 846; 47 L. VV. 309 (F. B.). 

36. 1933 L. 1014 ; 1927 L. 89 ; 1933 L. 494 ; 1923 B. 244 ; 1930 B. 424; 

34 B. 72; 1925 L. 1153; 1933 P. 687; 1937 P. 455; 1934 

P. G29 ; 54 C. 30 ; 1927 C. 376 ; 46 C. 663 ; 1925 G. 1153 ; 44 
A. 393 ; 10 R. 257. 

37. 59 C. 377 U*. G.) ; 46 G. 663 (P. C.) ; 54 C. 380 ; 53 B. 819; 1937 

O. 65. 


RESTRICTIVE INDORSEMENT 


[S. 50 

note/® VVhere a promissory note was executed by A in favour 
of B and in a sale-deed by A to G there was a recital that G had 
undertaken to pay the pronote-debt due to B, and B indorsed the 
note to D and D sued on the note and sought to make O liable 
for the debt, held, that the mere indorsement on the pronote did 
not transfer to D the right of B against G under the sale-deed 
and that it did not amount to an assignment of that right and 
as such D could not make G liable for the same.®^ 

“Restrictive Indorsement.” 

The section deals with a restrictive indorsement. It applies 
to instruments payable to order or to bearer, and even to 
cheques.A restrictive indorsement is one which either by 
express words restricts or prohibits the further negotiation of a 
bill, (Illustration (a)) or which expresses that it is not a complete 
and unconditional transfer of the instrument but is a mere 
authority to the indorsee to deal with the bill as directed by such 
indorsement.^^ (Illustration (^)). As between the indorser and 
the immediate indorsee the terms on which the indorsement and 
delivery are made need not be expressed on the instrument, they 
will be binding without it/^ When A indorses and delivers a 
promissory note to his son or his agent it will be a question of 
fact to be seen from the circumstances of each case whether the 
indorsement was meant to pass the property to the indorsee.'*® 
When the delivery is conditional or for a special purpose it can 
always be proved that the indorsement was not intended to 
transfer the property in the instrument absolutely to the in¬ 
dorsee, unless the instrument has fallen into the hands of a holder 
in due course. In such a case the relations between the indorser 
and indorsee are substantially those of principal and agent. 
When a restrictive indorsement authorises further transfer all 
subsequent transferees take the instrument subject to the restric¬ 
tion. Thus where A indorses the bill with the words “Pay B 
or order for my use^' and B indorses the bill on his own account 



39. 

40. 

41. 




41 M. L. J. 554 ; 34 B. 1Z\ 66 I.G. 584 ; 31 M. L. J. 138; 8 I.C. 85); 
38 I.G. 389; 32 M. L. J. 354 ; 6 Ir. L. R. G. L. 328; 
40 M. 727 ; 44 A. 393; 35 M. 692; 54 G. 38; 17 I.G. 417; 3 I.G. 851; 
1923 M. 453; 1927 L. 89; 1927 G. 376; 23 M. 597; 39 B. 261; 46 c! 
663; 1925 L. 1153; 10 R. 237; 1933 L. 1014; 1935 M. 240. 

1933 M. 240; cf. 1926 M. 903 ; 38 I. C. 339; 1934 M. 903; (1891) 1 
Q,. B. 413. 

27 B. L. R. 34. 


14 B. L. R. 25; 70 I. G. 586. 

10 Moor. P. 694. 

19 A. 267 (P.G.); 9 P. R. 1906 ; 1930 L. 248; SOM. 441. 
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and discounts it with G who receives the amount of the bill at 
maturity, A can recover the amount of the bill from G. An in¬ 
dorsement for collection when so expressed is a restrictive in¬ 
dorsement and makes the indorsee an agent for collecting the 
amount without passing the legal title while giving him a suffi¬ 
cient title to maintain an action in his own name/* When an 
indorsement restricts further negotiability there must be express 
words to that effect. The mere omission to add words of nego¬ 
tiability to a special indorsement does not make the indorsement 
restrictive. Thus when the indorsement is in the words “Pay 
A for my use,"' A is not prevented from further negotiating it 
though whosoever takes the amount must keep it for the use of 
the first indorser. Grossing an order cheque with the words 
account payee is not restrictive.*^ An indorsee who is merely an 
agent for collection has no title to the bill as owner though he is 
a holder within the definition of Section 8/'* An indorsee for 
collection can be regarded only as an agent for collecting the 
money due under the instrument from the maker or indorser and 
cannot deal with it in any other manner. Not having the pro¬ 
perty in the document in himself he is not in a position to 
transfer it to any other person unless he is expressly authorized 
to do so. If not so authorized the transfer will be ineffective.*^ 
The indorsee under a restrictive indorsement acquires all the 
rights of the indorser except the right of negotiation. The trans¬ 
feree from a restricted indorsee gets the instrument with the same 
rights as his indorser and all those defences are open against him 
as were open against the indorsee,*^ Such an indorsement can 
be recalled at pleasure before actual payment to the indorsee 
and the indorser has been held entitled to bring an action on 
the instrument without re-indorsement,*^ 

Applicability of the Section to bearer instruments. 

The section applies to bearer instruments which are indors¬ 
ed in favour of specified persons.-® This decision altered the 
previous law “once a bearer cheque always a bearer cheque” and 
so much upset the banking practice that the Government of India 
was approached by the Associated Ghamber of Commerce to 
amend the law and restore the old practice. 

44. 30 M. 441. 

45. 14 Bur. L, R. 25. 

46. 30 M. 441; 8 I.G. 967. 

47. 1940 M. 27 ; (1850) 15 Q.. B. 995. 

48. 5 Bing. 525. 

49. (1873) 2 Doug. 653 n. ; 7 M. L. T. 271 ; 1936 Pesh. 181; 1915 

M.W.N. 227. 

50. 27 B. L. R. 34. 
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51 . Every sole maker, drawer, payee or 

indorsee, or all of several joint makers. 

Who may nego- ^ 

tiate. drawers, payees, or indorsees, of a 

negotiable instrument may, if the negotiability of 
such instrument has not been restricted or excluded 
as mentioned in section 50, indorse and negotiate 

the same. 

Explanation .— Nothing in this section enables a 
maker or drawer to indorse or negotiate an instru¬ 
ment, unless he is in lawful possession or is holder 
thereof; or enables a payee or indorsee to indorse 
or negotiate an instrument, unless he is holder thereof. 

Illustration. 

A bill is drawn payable to A or order. A indorses it to B, the in¬ 
dorsement not containing the words “or order*’ or any equivalent words. 

B may negotiate the instrument. 

NOTES. 

This section gives a list of persons who can indorse an 
instrument. A maker or drawer can indorse an instrument where 
the instrument is payable to his own order. Thus a cheque may 
be drawn with the words “Pay to self or order” or ‘‘Pay to my 
order,” The case of drawee is not mentioned in this list but a 
drawee can also indorse when the bill is drawn to the drawee’s 
order. It should be noted that when there are more than one 
person entitled to indorse an instrument all of them must indorse 
it unless they are partners or one. of them has been previously 
authorised to indorse on behalf of the others.' Thus a bill pay¬ 
able to the order of A and B cannot be indorsed by A alone, 
unless A has previous authority from B to do so and indorses it 
both for himself and on behalf of B. Even if A indorses the 
bill in favour of B, B cannot sue on the bill as indorsee though 
he can recover the amount as an ordinary assignee.^ It is, 
however^ not necessary that all the persons jointly entitled to 
indorse should do it at the same time, one or some of them may 
do it later than the other or others.^ Any person whether legally 

1. (1873) 2 Doug, 653n. 

2. Muhammad v. Ragurao, 24 M. 654. 

3. 1922 M. 210 ; 70 I.C. 590 ; 1922 M.W.N. 2Q3. 
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competent to bind himself or act can indorse an instrument 
though a person who is not competent to do so, such as a minor 
will not be himself bound by the indorsement/ A guardian may 
indorse where the instrument is in the name of a minor/ In the 
case of the death or insolvency of the payee his representative or 
Official Assignee can indorse it, whereas a stranger cannot in¬ 
dorse/ An agent or a partner may indorse/ and the partner’s 
authority continues during the course and for the purpose of 
winding up,^* but after dissolution the remaining partner or part¬ 
ners cannot indorse in the name of the firm except when the 
dissolution is by the death of partner and the survivor can indorse/ 
An agent will be personally liable unless he indorses as an agent 
In M. 809 overruling 40 M. 7/5, it has been held that the 
natural guardian of a minor cannot indorse and pass title before 
lie has complied with the order requiring him to furnish security 
or before there is a valid appointment under the Guardians and 
Wards Act." A Civil Court may do it as agent of the holder under 
Order 21, r. 8o, C.P.C. If a stranger indorses a bill, the indorse¬ 
ment will not be valid and the stranger will not be liable as an in¬ 
dorser though the person indorsing may become liable as a guarant¬ 
or in appropriate cases,*- Under English law the stranger is liable to 
subsequent indorsee if any of the other parties fail to meet it and 
if value was at any time given to it. A stranger indorsing a bill 
is said to be backing it. The explanation to the section makes 
it clear that only the holder or a person whose possession of the 
instrument is lawful can indorse an instrument. A thief or a 
finder of a stolen instrument cannot indorse it. When a maker 
or drawer or indorser is in lawful possession of an instrument it 
\s prima facie evidence that he is the lawful owner thereof" 

52. The indorser of a negotiable instrument 

may, by express words in the indorse- 

Indorscr who 

excludes his own ment, cxcludc his own liability there- 

liability or makes . ... ^ 

ifc conditional. on, or make such liability or the right 

of the indorsee to receive the amount 


4. 24 M. 654. 

5. 40 M. 775. 

6. 76 I. C. 282. 

7. 10 R. 257. 

8. S. 47, Indian Partnership Act. 

9. (1808) 10 East. 418. 

10. 36 M. 362. 

11. 49 M. 809 overruling 40 M, 775 

12. 76 1. G. 282. 


49 I. G. 182. 
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due thereon depend upon the happening of a specifi¬ 
ed event, although such event may never happen. 

Where an indorser so excludes his liability and 
afterwards becomes the holder of the instrument, all 
intermediate indorsers are liable to him. 

Illustrations. 

(а) The indorser of negotiable instrument signs his name adding the 
words — 

“Without recourse.” 

Upon this indorsement he incurs no liability. 

(б) A is the payee and holder of a negotiable instrument. Excluding 
personal liability by an indorsement “without recourse”, he transfers the 
instrument to B, and B indorses it to C, who indorses it to A. A is not only 
re-instated in his former rights, but has the rights of an indorsee against B 
and C. 

NOTES. 

Conditional or qualified indorsement. 

This section deals with conditional or qualified indorsement 
as distinguished from a restrictive indorsement. A restrictive 
indorsement places restrictions on the negotiability of an instru¬ 
ment. A qualified or conditional indorsement limits or negatives 
the liability of the indorser. We know that a promissory note 
must contain an unconditional undertaking to pay. A maker, 
therefore, cannot make his liability even conditional what to say 
of being able to exclude it altogether. The only way in which 
the maker may make his liability conditional or contingent is by 
agreements which are collateral to the promissory note and which 
may be permitted to be proved under one of the exceptions to 
S. 92 of the Indian Evidence Act. Similarly, a drawer cannot 
make a conditional order, although it is not clear whether the 
drawer can draw a bill expressly excluding his own liability or 
not. The acceptor of a bill can give conditional acceptance 
but cannot exclude his liability altogether by an acceptance. 
The position of the indorser is far superior in law in that respect. 
He can either completely exclude his liability or otherwise limit 
it by making it conditional. This he can do in one of the follow¬ 
ing ways:— 

(1) He may by express words exclude his liability, e.g.^ he 
may indorse the bill thus: “Pay A or order sans recourse” 'or 
“Pay A without recourse to me” or “Pay A at his own risk.*^^ 
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The express exclusion is for the benefit of third parties. As be¬ 
tween an indorser and his immediate indorsee a tacit understand¬ 
ing between them will be enforced. 

(2) He may make his liability conditional by making it 
depend on the happening of a specified event which may never 
happen. Thus an indorser may write “Pay A or order on his 
marriage with B.” In such a case the indorser will not be liable 
until marriage takes place and if the marriage becomes 
impossible by the death of B then the liability of the iridorser is 
extinguished. The condition imposed may be a condition pre¬ 
cedent or a condition subscciuent. An indorsement which says 
that the amount will become payable if the indorsee attains 
majority embodies a condition precedent. If on the other hand, 
the indorsement says “Pay A unless you receive notice from me 
stopping payment,*’ it is a condition subsequent. In such a case 
the indorsee cannot sue the indorser until the event has happen¬ 
ed, though he can enforce his remedy against prior parties even 
before the happening of the e\ cnt. 

(3) The indorser cannot only make his liability depend on 
the happening of an event, but may even provide in such 
indorsement that the indorsee shall not recover the amount either 
from him or from any prior parly except on the happening of the 

event, 

(4) The indorser may even extend his own liability if he likes 
by stipulating in the indorsement that he waives presentment or 
notice of dishonour.*^ 

The insertion of a condition in the indorsement does not in 
any way affect the negotiability of the instrument. 

“Negotiation back.** 

A bill is drawn payable to A or order. A indorses it to B> 
B to C, C to D, D to E and E again to A. Now A being a 
holder in due course of the bill can recover the amount thereof 
from B, C, D, or E, and he himself being a prior party is liable 
to all of them. A, therefore, having been relegated to his original 
position, cannot sue other parties, for that would only lead to 
circuity of action. A can, however, further negotiate the bill if 
he cancels or strikes off the indorsements of B, C, D and E. Such 
a transaction is called “Taking up of a bill.” Now ifAhadat 
the time of the first indorsement expressly excluded his liability 
he is not liable to B, C, D, or E and if the bill is now negotiated 
back to him, B, G, D and E are all liable to him and he can re¬ 
cover the amount from all or any of them.^® 

11. Bills of Exchainge Act, S. 162. 

• i '*. (1791) 4 T. R. 470; (1921) 2 K. B. 593. 
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53. A holder of a negotiable instrument who 

derives title from a holder in due 
course has the rights thereon of that 
holder in due course. 


Holder d riving 
title from hold-r 
in due course 


NOTES. 

Tn the course of its currency, once an instrument passes 

throush the hands of a holder in due course it becomes purged 

^ F M defects of title. A holder in due course not only himself 

^Ls a thk which is free from all defects, but also conveys a 

Jhirh is free from all defects. Having passed through 

hi h^n£^ of such a holder the instrument remains free from 

Sr nSSoL dekSs of title and a subsequent holder gets an un- 
all previous though he may have notice that such 

dXtf oSe eSsted" a‘ doclment onL free from defects is 
always free. 

A by fraud induces B to make a promissory note in his 
favour A then indorses the note m favour of C who takes it for 
Srr and in good faith without notice of the fraud practised by 

g orhXnoSce of the fraud pra^^^^^^^^ wTo 

cover the S holderSn due course stands in the shoes 

S”that holder and can sue the acceptor, drawer, and all prior 

parties, whom the holder himself could have sued. 

The above rule does not apply where the instrument is a 

forged one or is void abinitio}^ 

^ T u Ti’iie Fvrhanee Act'® modifies this rule by 
The English Bi - holder with a derivative title 

providing that if su 51 ^ jy jo the fraud or 

from a holder in due jgfgr.j jn the title, he cannot benefit 

illegality claimlhe protection of the title. There 

g no r^a^on wh^ the Indian Courts should not apply the same 

rule.^° 


16. 

17. 

18. 


19. 

20 . 


2B.L.R.891;5M. L. T. 300 ; 32 B. 247. 

9 P. R. 1906;15 B. 89. 

(1927) 1 K.. B. 826. 


S. 29 (3). 

(1884)2 0,- B. 196. 
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54. Subject to the provisions hereinafter con- 

instrument in- tained as to crossed cheques, a negoti- 

dorsed in blank i i • . , ^ 

able instrument indorsed in blank is 
payable to the bearer thereof even although origi¬ 
nally payable to order. 

NOTES. 

A negotiable instrument even though originally payable to 

order becomes a bearer instrument if indorsed m bla^nk Then 

U IS transferable by mere delivery. Possession is prL of pro" 
perty in the instrument. As no u ritmg is necessary ^for passing 
tit e to such instruments no privity is created between the partv 
delivering and the party to ivhom it is delivered and no liabd y 
IS incurred under the instrument e.xcept where the delivery is for 
value in which case the transferor incurs the obligations of an 

ordinary vendor of chattels to his immediate transferee oMy " 
and subsequent pa,-ties are not entitled to sue even on the origi- 
nal consideration. There is no difference between a note indofl 

ed m blank and one payable to bearer.^ This rule is, however 

subjec to the provisions of Chapter 14 relating to crossed chefs’ 

Ifa billis payableto Aorbearerand is crossed it will not be 
paid to bearer but to A.-' Any number of persons can join in 

suing on an >nstrument indorsed in blank.-’^"^ An indor emen" 

in blank may be followed by an indorsement in full The effec 

of an indorsement in blank followed by an indorsement in full i 
PTiven in the next section. 

55. If a negotiable instrument after having been 

indorsed in blank is indorsed in full, 
the amount of it cannot be claimed 

r\ - _ 


Convulsion of 
indorst-'incnl in 
blank into indorse¬ 
ment in full. 


from the indorser in full, e.\cept by 
the person to whom it has been in¬ 
dorsed in full, or by one who derives title through 
such person. 


21 . 

22 . 

23. 

24. 

25. 


2 B. L. R. 891. 

3 Camp. 352. 

22 I, O. 77. 

(1915) W. N. 247. 

.1928 M. W. N. G80; 19 P. J 


K. 1906. 
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NOTES. 

This section does not deal with conversion of indorsement 
in blank into indorsement in full as is given in the marginal note 
but deals with the effect of full indorsement following an indorse¬ 
ment in blank. We know that the English law principle of 
once a bearer instrument always a bearer instrument was not 
followed in India. This section follows the American practice. 

An instrument which is indorsed in blank in the first in¬ 
stance and then indorsed specially remains transferable by delivery 
in connection with all parties prior to the special indorsement; 
but with regard to the special indorsement the person to whose 
order it is drawn must indorse it to give it further negotiation.^^ 
A bill which had been indorsed in blank was indorsed specially 
to Barber Walker and Go. The Barber Warlker and Go. which 
was also called ‘‘Eastwood Go.” indorsed the bill in the latter 
name and on presentation the bill was dishonoured on the ground 
that it was not indorsed by Barber Walker and Go. Held, that 
having been initially indorsed in blank the negotiability of the 
bill could not be restrained by a special indorsement and the 
presentment was such as to render defendant liable on his in¬ 
dorsement to the plaintiff. 

A is the payee of a bill. He indorses it in blank and delivers 
it to B. B further indorses it in blank to C. C in turn indorses 
it in full to D by making it payable to D or order. D without 
indorsement delivers the bill to E. E is now the bearer of the 
instrument as against A and B as well as the drawer and the 
acceptor and as such he is entitled to receive payment from them 
but he cannot proceed against G or D. D can sue G because he 
had received it by indorsement in full from G, 

Now if D instead of passing it without indorsement to E had 
passed it by a regular indorsement, E could claim against all the 
prior parties.^ 

56. No writing on a negotiable instrument is 

Indorsement for Valid for the purpose of negotiation if 

part of sum due. - . , 

such writing purports to transfer only 
a part of the amount appearing to be due on the 
instrument: but, where such amount has been partly 
paid, a note to that effect may be indorsed on the 


26. Walker v. Macdonald, (1848) 2 Ex. 527 ; 27 B. L. R. 34. 

27. Smith V. Clarke, 0794) 1 Peake 295. 
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instrument, which may then be negotiated for the 
balance. 

NOTES. 


Partial indorsement. 

The object of this section is simply to prevent an instrument 
from being negotiated for a portion only of the sum at the time 
due upon it; for a partial indorsement would cause inconvenience 
to prior parties, subject them to a plurality of actions, and inter¬ 
fere with the free circulation of these instruments.^^ 

Illustrations, 

(a) A is the holder of a bill for Rs. 2,000. He indorses it as 
follows ; — 

Pay H Rs. 1,000. The indorsement is valid. 

{b) A bill for Rs. 1,000 is payable to A A indorses it in favour of 
U for Rs. 500 and to C for the remaining Rs. 500. The indorsement is 

partial and invalid. 

(c) A bill for Rs. 1.000 is indorsed by payee to A for Rs. 300 on 1st 
January and again to A for Rs. 700 on 8th January. The indorsements 

are partial and invalid.^ 

{d) A bill for Rs. 1,000 is payable by four equal instalments. The 
holder indorses it in respect of two instalments only. Indorsement is partial 

and invalid.^1 

(e) A partner in fraud of the partnership indorses a bill in payment of 
a private debt. Kven the partner’s interest docs not pass by the indorse- 
ment as such indorsement is not known to the law.3- 

(/) A note is made for Rs. 1,000 in favour of A. A has received 
Rs. 500 on the note. A can indorse it for the remaining Rs. 500 by noting 
on the instrument that he has received payment of Rs. 500 and only Rs. 500 

is the unpaid amount still due on the instrument.^^ 

ig) ^ the time when a promissory note of Rs. 1,000 is indorsed in 

favour of plaintiff, defendant No. 1 as a matter of fact owed only 
Rs. 313-2-0. Plaintiff did not propose to make a separate claim for the 

remaining amount of Rs. 686-14-0 and took that amount as wiped out. 

$ 

28. 150 P. L. R. !917. 

29. Bills of Exchange Act, S. 32. 

30. Chetty, 177. 

31. Byles on Bills. 

jr 32. Herbert v. Nevill, (1869) L. R. 4 C. P. 354. 

. 33. 44 I. C. 264 ; 150 P. L. R. 1917. 
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Held that the indorsement was valid and the plaintiff could recover the 
balance of Rs. 313-2-0.^'*^ 

(A) A is the payee of a promissory note for Rs. 1,000. He received 
Rs. 500 but fraudulently negotiates the promissory note for Rs. 1,000 to B. 

B can recover Rs. ROOO.^^a 

(z) The holder receives the full amount due on the instrument and 
fraudulently indorses it to A for the full amount, A can recover the amount 

of the instrument. 

Effect of partial indorsement. 

No right of action arises under a partial indorsement. But 
indorsee may acquire a lien on the instrument and eiuthority to 
collect the amount for which indorsement is made. 

57 . The legal representative of a deceased per¬ 
son cannot negotiate by delivery only, 
a promissory note, bill of exchange or 
cheque payable to order and indorsed 
by the deceased but not delivered. 

NOTES. 

We have seen that a valid negotiation of an instrument 
payable to order requires both indorsement and delivery. If a 
person signs his indorsement on the instrument but dies before 
completing it by delivery his legal representatives cannot per¬ 
form the act, which only the deceased himself could have per¬ 
formed, i,e., of completing the intended transfer by delivery. 

A legal representative, however, becomes entitled to the 
instrument left by the deceased and as legal representative can 
himself negotiate the instrument by his own indorsement and 
deliveryTo escape personal liability he has only to be care¬ 
ful to indorse it as a mere representative expressly excluding his 
own personal liability.^^ The sole heir or body of heirs, the 
executor or administrator are the legal representatives of the de¬ 
ceased. A legatee is not a legal representative even after the 

34. 44 I. G, 264 ; 5 P. W. R. 1918=150 P. L. R. 1917, 

34a. 29 I. G. 936. 

34b. (1900)2Q..B. 72. 

35. L. R. 4 G. P. 354. 

36. (1847) 1 Ex. 32, 

37. 5. 29. ^ 


Legal represen¬ 
tative cannot, by 
delivery only, ne¬ 
gotiate instrument 
indorsed by de¬ 
ceased. 
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executor has been discharged. He cannot sue on the instrument 
without the indorsement of the legal representatives.'* It is only 
the personal representative executor or administrator who can 
indorse it.^‘^ A trustee is a legal representative of his predecessor 
in title. Where an instrument is delivered by a person who dies 
without indorsing it, the transferee can, by a suit, compel his 
legal representative to make the indorsement.^*' 

The principle of this section has even been applied to a 
case in which A gifted some money to B and gave a cheque for 
the amount. B presented the cheque on the drawee’s bank but 
the bank returned it unpaid as they had some doubt about the 
genuineness of the drawer’s signature. Unfortunately the drawer 
died before B could take any further steps in the matter. It was 
held that B could not sue upon the instrument/* 

58, When a negotiable instrument has been lost 

Ins rument ob- obtained from any maker, 

means ^oVforu^n- acccptor oi' holdcr thereof by means 
alimn *'”"'**^*'*‘- of ail ofTcncc or fraud, or for an 

unlawful consideration, no possessor 
or indorsee who claims through the person who found 
or so obtained the instrument is entitled to receive 
the amount due thereon from such maker, acceptor 
or holdcr, or from any party, prior to such holder, 
unless such possessor or indorsee is, or some person 

through whom he claims was, a holder thereof in due 
course. 

NOTES. 

l^'v a pe'-son cannot pass a better title 
han he himself possesses. A person who is a mere finder of a 

ost goo , or a thief, or one who obtains any articles by fraud 
or co-ercion or undue influence, or by any other unlawful means,. 

/i?* unlawful consideration does not get any title 

o c t ing so acquired. The true owner can recover it not 


38. 18 C. W. N. 494. 

39. 41 M. 353. 

40. 70 I. C. 670 ; 64 M. L, J. 510. 

41/ (1926) 1 Ch. 38. 
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only from him but from any person to whom he may have sold 
or otherwise transferred it. This section embodies the chief 
difference between the transfer of ordinary goods and negotia¬ 
tion of negotiable instruments. Because these instruments have 
by virtue of their position in the commercial world obtained a 
currency, the Law Merchant affords a protection in their case to 
the person who acquires them in good faith and for valuable 
consideration. Any person obtaining them through fraud or 
having knowledge or even reason to believe that an instrument 
has been obtained by unlawful means cannot reasonably claim 
any protection but a holder in due course who has no apparent 
means to discover the defect of title in an instrument of any 
previous holder when the instrument may have passed through 
several hands must be protected if he obtains the instrument 
for value and in good faith. It is negotiation alone which 
confers that privilege on a holder in due course. It is this 
privilege of the holder in due course which distinguishes negotia¬ 
tion from other transfers or assignments. This right of the holder 
in due course constitutes the essence of the law of negotiation. 
This section should, however, be read subject to clause (.g) of Sec¬ 
tion 118. 

It should at the outlet be borne in mind that the section 
deals with defect of title only. The words are ‘‘When a nego¬ 
tiable instrument has been lost or has been obtained .by 

means of an offence, etc”, i.e,, the title of the person should 
have been acquired through one of these means. The section will 
not apply either where there is a complete absence of title from 
the very start,nor shall it apply to cases where an offence 
has been committed in connection with an instrument (as for 
example where a promissory note has been fraudulently ante¬ 
dated) but the instrument has not been obtained from the holder 
by means of an offence or fraud. 

The section merely explains that no person in possession of 
an instrument with a defect of title, either of that person or of 
any previous holder, can claim the amount of the instrument 
unlers he is a holder in due course. Once an instrument comes 
into the hands of a holder in due course, not only does that 
holder get a title which is free from all defects, but having 
passed through the hands of a holder in due course the instru¬ 
ment is cleansed of all defects. We shall explain the position 


42. 1928 B. 436. 

43. 1926 M. 1154. 
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of a holder in due course by taking different cases of defect of 
title :— 

Lost instruments. 

We have dealt at length with the case of lost instruments 
in our notes under Section -15-A. Here let it suffice to say that 
when a holder loses a note or bill the finder acquires no title to it. 
The man who lost it can recover it from the finder. The finder 
has no valid title to the instrument and cannot lawfully pass it 
on. But if the instrument is transferable by mere delivery and 
is of such a nature that there is nothing on its face to show that 
it does not belong to the finder a holder obtaining it from the 
finder bona fide for valuable consideration and befere maturity is 
entitled not only to retain the instrument against the true owner, 
but also to compel payment from all the prior parties thereon. 
If the instrument is transferable by indorsement the finder can¬ 
not negotiate it except by forging the indorsement.** 

Stolen instruments. 

The case of stolen instruments is similar to that of lost in. 
struments. A person completes a cheque and places it in his 
desk from where it is stolen. The cheque is payable to bearer 
and can be negotiated by mere delivery. If it passes into the 
hands of a holder in due course, who has obtained payment 
thereon, the drawer must suffer.*^ The case would be different 
where he left an incomplete instrument in the desk. In that 
case thick's title to the instrument is not merely defective, but 
because there is no completed instrument there is a complete 
absence of title in the hands of the thief.*'* 

Undue influence. 

In cases of undue influence or misrepresentation we have to 
carefully distinguish those cases in which the person imposed 
upon has suffered by his own negligence or had the means at 

his disposal for discovering the truth and did not avail of them 

from those in which he was not so negligent. Wherever he 
has been negligent he will be estopped from denying that he 
signed the instrument which he purported to sign.*" On the other 
extreme are cases in which advantage has been taken of the con¬ 
fidence placed by the executant to such an extent that a document 
has been created when it was never purported to be excuted, 

44. Daniel, S. 1469. 

45. 5 C. 654. 

46. (1878) 3 Q.R. D. 525. 

47. L.B.R. (1893—1900) 412; 28 B. 42 ; (1911) 1 K. B. 489. 
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e.g.^ where a blind man’s or illiterate person’s signature has been 
obtained by falsely reading over to him the contents of a docu¬ 
ment. Such cases are analogous to those of forgery."^® In the 
cases of Pardanashin ladies the person relying on the document 
has to prove that the document was explained to her and was 
understood by her.^^ 

Coercion. 

A compels B, by show of force, to execute in his favour a 
promissory note for Rs. 500. A files a suit against B to recover 
the amount, B can come up with the plea that the instrument 
was obtained from him under coercion and that, therefore, he is 
not liable.A indorses the note in favour of G who obtains it 
in good faith and for valuable consideration from A, G can sue B 
and recover the amount. 

Fraud. 

Fraud vitiates the solemnest of transactions. Any contract 
to which the promisor’s consent has been obtained by fraud is 
voidable at the option of the person whose consent was so caused 
and person committing the fraud not only gets no valid title to the 
thing so obtained but is also liable to pay damages to the promi¬ 
sor. Defendant, whose business was in a precarious condition, 
went to plaintiff and on the deliberate misrepresentation that 
their businesses were flourishing made plaintiff to agree to advance 
to defendants a loan of Rs. 5,000 by means of two hundis 
which were drawn and accepted by defendants. The hundis 
were made payable after 61 days from their date but before the 
date of maturity the defendants’ business was closed down. The 
plaintiffs brought a suit to recover the amount of the hundis 
before the due date of the hundis on the allegation that the loans 
had been obtained from them by fraudulent misrepresentation. 
Held, that as the loans would not have been advanced but for the 
fraudulent misrepresentation, the plaintiffs could rescind the 
contract and sue immediately on the hundis.^ 

Whenever an instrument is obtained by fraud or is even 
obtained for the purpose of defrauding any third person,^ the 
person so obtaining has a defective title,^ but if such an instrument 

48. 30 G. 433; 3 B. 242 ; (1869) L.R. 4 G.P. 704; 56 B. 180. 

49. 7 G. 245; 62 M.LJ. 649 (P.G.). 

50. (1911) 1 K. B. 854. 

1. 24 G. 533. 

2. 20 M. 84; 16 M. L.J. 418; 52 G. 677 ; 1926 M.W.N. 726. 

3. 1930 M. 141. 
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passes into the hands of a holder in due course, the plea of fraud 
will not avail against him/ 

Unlawful consideration. 

Section 23 of the Indian Contract Act says that the con¬ 
sideration or object of an agreement is unlawful where it is for¬ 
bidden by law, or is of such a nature that if permitted it would 
defeat the provisions of any law, or is fraudulent, or involves or 
implies injury to the person or property of another, or the Court 
regards it as immoral or opposed to public policy. Thus a pro¬ 
missory note given in consideration for the transfer of the pro¬ 
misee’s rights under a Toddy lease,- or a note executed in favour 
of a witness for giving false evidence in a case,^’ or a note given 
by a client to his pleader as reward for successfully conducting a 
case,' or a promissory note executed in part consideration for 
giving one’s daughter in marriage,*^ or for future cohabitation 
though a note for past cohabitation is not bad unless the past 
cohabitation amounted to adultery,*^ or a note obtained for 
money advanced with the knowledge that it will be applied for 
immoral purposes,or for gaming,** (even where a note is given 
I in respect of a contract between two persons under which they 

agree to the “ payment of differences ” without the intention of 
actually buying or selling but not where the intention is to enter 
into genuine trade transaction howsoever speculative in its results,'^ 
nor where a bill is drawn in favour of an agent for a sum actually 
paid by him to liquidate the gamblinsr debt of his principal,*^ or 
for other transactions collateral to gambling** are all for unlawful 
consideration. 

A plaintiff putting them in suit cannot succeed if the plea 
of illegality is established but such plea will not avail against a 

4. 20 M. 84 ; 81 Com. Cases 87, 182. 

5. 1915 M. W. N, 25. 

G. 4 M. H. C. R. 7. 

7. 29 C. 506. 

8. 33 M. 185 (F. B.) 

9. 44 B. 542; 1929 M. W. N. 828 ; 23 M. 613 ; 28 M. 413; 59 M.L.J. 

596 ; 3 A. 787; 27 A. 266. 

10. 18 M.L.J. 456; 45 M. 778. 

11. (1929) 2 K. B. 153. 

12. 29 C.461 (P. C.); 51 M. 96 {B. C.); 42 B. 373 (P. C.): 1 B. L.R. 

263; 25 A. 38. 

13. 60 P.W.R. 1912. 

14. (1921) 3 K. B. 157. 
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holder in due course, or a person deriving his title through that 
holder in due course. 

Forgery. 

Though forgery is an offence, the case of forgery is not 
covered by this section. Section 24 of the English Bills of 
Exchange Act provides that where a signature on a bill is forged 
or placed thereon without the authority of the person whose 
signature it purports to be, the forged or unauthorised signature 
is wholly inoperative, and no right to retain the bill or to give a 
discharge thereof or to enforce payment thereof against any 
party thereto can be acquired through or under that signature. 
There is no corresponding provision in this Act, which is defective 
in that respect. In Hanas Raj w. Ruttonji the Bombay 

High Court took the view that the offence of forgery was 
covered by Section 58 and that the distinction of English law 
between forgery and other offences does not seem to have been 
maintained in India. This view was followed by the Calcutta 
High Court in 32 C. 799. But in later authorities,*'^ the opinion 
in India has turned round to the English view and it has finally 
bren confirmed by the Privy Council in Mascarenhas v. The 
Mercantile Bank of India f 

'Fhe word forgery in connection with negotiable instruments 
should be taken in a limited sense.*® 

Forgery with the intention of obtaining title to an instrument 
would include (t) fraudulently writing the name of an existing 
person; (n) signing the name of a fictitious person with the 

intention that it may pass as that of a real person, or (in) signing 
one’s own name with the intention that the signature may pass 
as the signature of some other person of the same name. 

The contracts which create rights in negotiable instruments 
are those of making, drawing, acceptance or indorsement. All 
these require the signature of the promisor. 

Unless the maker, the drawer, the acceptor or the indorser 
place their signatures with the intention of passing property in 
the instrument no instrument comes into existence. A person 
forges, say, a promissory note and the signature thereunder of 
A, who has no knowledge of this forgery. Now the note on its 
face purports to be a promise by A to pay a sum of money. A 


15. 24 B. 65. 

16. 36 G. 239; 28 A. 428 ; 24 B. 65; 1923 S. 54 ; 52 B. 792 ; 52 B. 807. 

17. 56B. 1. 

18. 1928 B, 436. 
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does not know even of the existence of such a document. Gan 
the instrument be said to have been obtained from the maker by 
means of an offence ? Obviously not, for the maker is altogether 
ignorant of the existence of the note. The forged signature 
cannot give to the forger any title whatever. It is not a case 
of defect of title. There is from the very start a complete ab¬ 
sence of title and a forged signature is altogether inoperate. A 
forged instrument has in the eyes of law no existence whatever.^^ 
Wherever it is, it is a nullity. A title which never came into 
existence cannot be improved by commercial custom. Even if, 
in the course of circulation, such an instrument passes through 
the hands of a holder in due course, it cannot be cured of its 
defects because there is no defect of title which can be cured, 
but there is no title whatever from the very start.A forges 
B’s signature on a pronote and transfers the note to G who takes 
it bona fide for value. C gets no title to the note even though 
he is a holder in due course. 

Estoppel. 

But ifbef ore taking ilie note, G asks B whether the signature 
on the pronotc is genuine and B rejilies that it is his signature, 
B then is estopped by his own conduct from setting up the forgery 
against G. * 

Forged indorsements. 

The case of forged indorsements is a bit different. If an 
instrument is payable to the order of A, the instrument cannot 
be negotiated except by an indorsement signed by A, The in¬ 
dorsee obtains title to the instrument only though A’s indorsement 
and if A s indorsement is forged the indorsee acquires no title to 
instrument because he would have no title to independent of 
the indorsement which in the present case is nullity. If, 
however, the instrument is a bearer instrument or has been 
indorsed in blank, the instrument can be negotiated by mere 
delivery. In this case the title of the transferee will not be based 
on any indorsement but will be independent of the indorsement. 
A bill payable to A or order is indorsed in blank by A. It comes 
into the hands of B. B by simple delivery passes it to C. C 
forges B’s indorsement and transfers it to D. As D does not 
derive his title through the forged indorsement of B but through 
the genuine indorsement ol A he obtains a good title to the in¬ 
strument inspite of the intervening forged indorsement because 

19. 36 G. 239. 

20. Bankubcheri Secretary of State, 36 G. 239 ; Thorappa p. 

Umadcmalji, 25 Bom. L. R. 604. 

21. (1932) I K. B. 371. 
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the forged indorsement was not at all necessary to confer title on 
the holder. 

Bankers are specially protected against forged indorsements 
under Section 58 of the Act. Bankers undertake the obligation 
to honour cheques of their customers. If any person forges 
the signature of the payee of a cheque and present it at the 
bank’s counter for encashment, the banker will have no means 
of finding out off-hand whether the indorsement is forged or 
genuine. A banker can know his customer’s signatures but not 
the signatures of every payee of his customer. 

Privileges of a holder in due course. 

It will not be out of place to summarise the special privileges 
enjoyed under the Act by a holder in due course. 

(1) A person who signed and delivered to another a stamp¬ 
ed, but otherwise inchoate instrument, is precluded from assert¬ 
ing, as against a holder in due course, that the instrument 
has not been filed in accordance with the authority given by 
him, the stamp being sufficient to cover the amount. (Sec¬ 
tion 20). 

(2) Where a bill of exchange is drawn payable to drawer’s 
order in a fictitious name and indorsed by the same hand as 
the drawer’s signature, the acceptor is not permitted to allege, as 
against a holder in due course, that such name was fictitious. 
(Section 42). 

(3) If a bill is negotiated to a holder in due course the other 
parties to the bill or note cannot avoid liability on the ground 
that the delivery of the instrument was conditional or for a special 
purpose only. (Sections 46 and 47). 

(4) The defences on the part of the person liable on the 
negotiable instrument, that the instrument has been lost, or ob¬ 
tained from him by means of an offence, or fraud, or for an 
unlawful consideration, cannot be set up against a holder in due 
course. (Section 58). 

(5) The presumption of law is that every holder is a holder 
in due course. (Section 118). 

(6) No maker of a promissory note or drawer of a bill of 
exchange or cheque and the acceptor of a bill of exchange for 
the honour of the drawer shall, in a suit thereon by holder in due 
course, be permitted to deny the validity of the instrument as 
originally made or drawn, (Section 120). 

(7) No maker of a promissory note and no acceptor of a 
bill of exchange payable to order shall in a suit thereon by a 
holder in due course be permitted to deny the payee’s capacity 
at the date of the note or the bill to indorse it. (Section 121). 
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59. The holder of a negotiable instrument, who 

has acquired it after dishonour, whe- 

Instrument ac- « « 

quired after dis- theroy non-acceptance or non-pay- 

honour or when . , ^ _ 

overdue. mcnt, With notice thereof, or after 

maturity, has only, as against the 
other parties, the rights thereon of his transferor: 

Provided that any person who, in good faith and 
Accommodation for Consideration, becomes the holder, 

note or bill. ^ . - 

after maturity, of a promissory note or 
bill of exchange made, drawn or accepted without 
consideration, for the purpose of enabling some party 
thereto, to raise money thereon may recover the 
amount of the note or bill from any prior party, 

Illustration, 

The acceptor of a bill of exchange, when he accepted it, deposited 
with the drawer certian goods as a collateral security for the payment of 
the bill, with power to the drawer to sell the goods and apply the proceeds 
in discharge of the bill if it were not paid at maturity. The bill not having 
been paid at maturity, the drawer sold the goods and retained the proceeds 
but indorsed the bill to A. A’s title is subject’to the same objection as the 
drawer’s title. 

NOTES. 

Negotiation of dishonoured instruments. 

An instrument can circulate only so long as it represents a 
subsisting liability or a standing and unconditional promise to 
pay. When the person principally liable on an instrument or a 
person on whom an order of payment is draM-n, refuses payment 
or refuses to recognise the holder as the case may be, the prin¬ 
cipal engagement on the instrument is broken and the instrument 
is said to be dishonoured. The holder in that case is bound to 
give notice of dishonour to all those parties who stand in the 
position of sureties and to whom he wants to hold liable. The 
subject is discussed in Chapter 8. When an instrument has been 
dishonoured it does not represent an unconditional undertaking 
to pay. Anyone who takes such an instrument knowing that the 
engagement has been broken cannot be a holder in due course. 
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So a holder taking an instrument after dishonour with notice of 

the fact of dishonour takes it at his own risk. He cannot claim 
the privileges of a holder in due course. 

In the case of instruments payable on a particular date it 
would be easy to say, after the expiry of the date, whether the 
instrument has been paid or not, but in the case of instruments 
oavable on demand, the amount does not become payable until 
There is a demand. So if a promissory note payable on demand 
is endorsed by the payee after a demand has been made 
and the instrument dishonoured, there is nothing on the 
face of the instrument from which the indorsee would be 
in a position to know whether prior to the negotiation 
of the note to him it had become payable and had been dis¬ 
honoured If the indorsee had no knowledge that a demand 
has been made and had no notice of dishonour, he cannot 
be prejudicially affected by a dishonour of which he had 

no notice. 


English authorities go so far as to hold that if a negoti¬ 
able instrument remains current even though it has been paid 

there is nothing to prevent a person to whom it has been indors¬ 
ed for value without knowledge that it has been paid, from 

suing.^^ 


If actual payment in discharge of a note cannot be set up 
against such a holder who had no knowledge of the payment 

tLre is no reason why a demand for payment which was not 

honoured can be set up provided that the holder has no know- 
ledge of the demand. 


Negotiation of overdue instrument 

Sections 22 to 25 explain when a bill or note is at maturity^ 
After the exoirv of the date of maturity an instrument is to be 
t«d ^ If an instrument circulates after the date of maturity 

it naturally carries suspicion on its face ‘"-n^t^umLfLs 

maturity must -ake inquiries m Jnd out why 

rns\rumen^Us not a holder in due course under Section But 

under Section 60 such an instrument can be negotiated unti 

discharged by payment. 


22. 1928 M. 1238. 

23. 24 Q,. B. D. 13 ; 8 W. R. 155. 

23a. A bill is not overdue on the date on which It IS due, (1894)2 Q.. 

759. 

24. (1807) I Camp. 19. 

25. 1918M.W.N. 112. 
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He cannot acquire a better title than that of the transferor.'® 
After maturity the transfer of a bill amounts only to an assign¬ 
ment and the bill ceases to be negotiable.^^ Thus A for an * 
illegal consideration makes a promissory note in favour of B. 
After the date of maturity of the note B indorses it to G who 
gives full value for the note. If C sues A on the note A can 
set up a defence of illegal consideration. He takes the instru¬ 
ment subject to all equities and defects existing in the instrument 
at the time of the transfer to him, absence of consideration, 
part-payment, existence of condition, etc., but not a plea of set 
off or other collateral matters. 

When does an instrument payable on demand become over¬ 
due ? Under the English Law, bill or cheque is considered over¬ 
due after the expiry of a reasonable time from the date of its 
drawing, ^ while a note is not considered to be overdue unless 
it is shown that a demand had been made.^'^ This Act makes no 
provision as to when a demand instrument is to be considered 
overdue. Amount on a note payable on demand becomes due at 
once without any demand and may be sued for without notice.^* 

It is doubtful whether the holder of a promissory note after 
demand had been made and payment refused is not a holder in 
due course, but even if he is not he is entitled to all the rights 
of his transferor and can sue the maker subject to all the equi¬ 
ties in favour of the executant.^^ 

In this Act no distinction is made between notes and bills 
so far as presentment is concerned. The old view taken by 
Indian Courts was that a demand instrument does not become 
overdue until a demand has been made,^* but Section 74 seems 
to s ow that if a demand instrument is not presented within a 

reasonable time, the person who takes it after an unreasonable 

time from us date, should be careful before taking it, to enquire 
w y me instrument has not been presented bv the previous holder 
wit in reasonable time. In an Allahabad case when plaintiff 


26. (1856) 27 LJ. 168. 

27. 1928 B. 434. 

28. 5 M. 108; 33 M. 235. 

29. Bills of Exchange Act, S. 36 (3 ; 50 A. 309; (1883) 8 B.B.D. 288. 

30. Bills of Exchange Act, S. 86; Shah and Co i-. The Bengal National 

Bank Ltd., 1923 L. 638; 47 C. 861. 

31. 1931 C. 140. 

32. A. L. R. 1932 L. 450, but see 1918 M. VV. N. 112; 1927 R. 161. 

33. 5M. 108. 
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took a stale cheque in good faith, for consideration without notice 
of dishonour and without having any reason to believe that 
* there was any defect in the title of his transferor, who, how¬ 
ever, was not a holder for value and the indorsement to whom 
was fictitious, it was held that the plaintiff could not be regarded 
as a holder in due course and his claim against the drawer must 
fail.^"^ In this case the cheque was dated 5th June, 1926. Pay¬ 
ment was refused after several presentations until it was finally 
indorsed on the 28th September, 1926. It was found that on 
the face of it the cheque was stale and that on the face of it, it 
ought to have been sufficient notice to the holder that the pay¬ 
ment was overdue. Cheques which have been in circulation 
for more than 6 months are generally regarded as stale or “out 
of date” by the bankers in this country. 

The principle of a cheque was not applied to promissory 
note.^* 

But where the payee of a promissory note who was deprived 
of the possession of the note by his wife obtained another pro¬ 
note from the maker and after the payee’s death, his widow who 
kept possession of the original note indorsed the same to the 
plaintiff though by the time of this indorsement the renewed 
note had been discharged by payment by its maker, held that 
the original promissory note having been discharged by the 
execution of the renewed note and its acceptance the original 
note lost its negotiability after such discharge and that after the 
note had ceased to be negotiable the holder in due course acquir¬ 
ing it gets no right of action on the instrument.^^ 

Accommodation bills. 

The exception in this section relating to accommodation 
bills or notes may be illustrated as follows^^ 

A bill is payable 60 days after date. It is accepted for the 
accommodation of the drawer. After the expiry of 63 days from 
the date of the bill the drawer indorses the bill to A for value. 

A in this case can recover the amount of the bill from the accep¬ 
tor. 

Amount of the note or bill. 

The amount recoverable by the holder for consideration is 
the full amount of the instrument and not only the amount due 
to him from the debtor. Thus where a debtor deposited three 

34. Ram Sarup v. Herdev Parshad, 50 A. 309. 

35 1928 M. 1238; 1923 L. 636; 47 C. 861; 1936 M. 879; 1928 M. 1236. 

36. A. L. R. 1933 M. 76. 

37. 1937 R. 267. 

38. 13 R. 696. 
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promissory notes with the plaintiiT on the terms that if he failed 
to repay the loan by monthlv instalments of Rs. 200 the debtor 
would indorse the promissory notes in favour of the plaintiff % 
so that the plaintiff could fortliwith sue upon them as a means 
of liquidating the debt due to him from the debtor and the deb¬ 
tor failed to repay the balance of the debt as agreed on at all, he 
having indorsed the promissory notes in favour of the plaintiff 
and the plaintiff brought a suit on the pronote, held, that the 
plaintiff did not hold the notes merely as security but the whole 
right of action passed to the indorsee.^^ 

60. A negotiable instrument may be negotiat¬ 
ed (except by the maker, drawee or 

olhbie^tm* p^y- acceptor after maturity) until payment 
ment or satisfac- satisfaction thereof by the maker, 

tion. 

drawee or acceptor at or after maturi¬ 
ty, but not after such payment or satisfaction. 

NOTES. 

A bill or note can circulate by negotiation until it has been 
finally discharged by payment. Sections 7rt and 82-90 explain 
when a bill or note is finally discharged by payment. After 
maturity or dishonour the negotiation is subject to Section 59, 
but negotiability ceases only on final payment/® It docs not cease 
even when a suit is filed on the instrument. Negotiability is 
not stopped by any payment before maturity. If an instrument 
is paid before maturity such payment is not a payment in due 
course and the instrument continues to be negotiable as if no 
payment had been made.'' I he drawee or acceptor receiving 
the bill after payment but before maturity can reissue the bill.'" 

A bill is said to be retired when it is paid before maturity. It 
should be borne in mind that it is only complete discharge of the 
iriStrument that deprives it of its characteristic of negotiability.*^ 
Mere indorsement of some payments is not evidence of full 
satisfaction nor is payment by the maker to the payee a good 
defence against a holder in due course/* But when a promis- 

39. ' 1936 R. 149. 

40. Mathue Recldi Vclec, 1916 M. W. N. 107; 1928 A. 68. 

41. 1927 R. 161; 1932 M.W.N. 87. 

42. 5 M. 108; Moiley v. Gumbcrwcll, 56 R, R. 676. 

43. Pombridge i'. Manuns, 13 R. R. 786. 

44. Muthu y. Vallu, 35 I.C. 591; dissented from in Dimpela Venakka 

y. Vutlasubhayya, 1933 M. 300, 
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sory note is discharged by the maker by payment or by execution 
of a fresh note the discharged note loses its character ot nego¬ 
tiable instrument and a subsequent indorsee even though lor 
value and without notice gels no right of action on the instru¬ 
ment/^ 

Payment, to fully discharge the instrument, must be in 
accordance with the provisions of this Act. The case of failure 
of consideration should be distinguished from that of discharge 
by payment/^ The section does not affect the rights of a holder 
in due course,**^ and if the instrument is not taken back from 
the holder on payment or discharge, the transferee for value 
without notice of the payment can recover the amount of the 
instrument from the parties liable on the instrument.'^ 

CHAPTER V. 

Of Presentment. 

61, A bill of exchange payable after sight must, 

Presentment for if HO time OF place is Specified therein 
acceptance, presentment, be presented to the 

drawee thereof for acceptance, if he can, after reason¬ 
able search, be found, by a person entitled to demand 
acceptance, within a reasonable time after it is 
drawn, and in business hours on a business day. In 
default of such presentment, no party thereto is liable 

thereon to the person making such default. 

If the drawee cannot, after reasonable search, 

be found, the bill is dishonoured. 

If the bill is directed to the drawee at a particu¬ 
lar place, it must be presented at that place; and if 
at the due date for presentment he cannot, after 
reasonable search, be found there, the bill is dis¬ 
honoured. 

45. 1933 M. 300. This decision does not seem to lay down sound law; 

See(1900) 2Q.. B. 72. 

• 46. 18 O. C. 272. 

47. 4 L. W. 34. 

48* 1927 R. 161; (1916) 2 M. W. N. 207. 
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'^Where authorized by agreement or usage, a 
presentment through the post-office by means of a 
registered letter is sufficient. 



NOTES. 


This section deals with presentment or presentation for 
acceptance. Section 62 with presentment for sight and Section 
64 with presentment for payment. 

It is only a bill that can be presented for acceptance, though 
it is not necessary that every liill should be presented for accept¬ 
ance. Tiic seel ion applies to hundis also.^® Bills payable on 
demand need not be presented nor those payable on a fixed date, 
such as payable 30 days after date, or on the date of happening 
of a certain c\ ent tliough they may be presented at the option 
of the holder.^® But the following bills must be presented for 
acceptance in order to charge the parties with liability : — 

(!) Bills payable 

(2) Bills in which there is an express stipulation that they 
shr-Jl be presented for acceptance before they are presented for 
payment,* 

A bill of exchange being an order of payment on the drawee 
it would be advisable in every ease in order to fix the drawee 
with liability to present the bill for lus acceptance. Even where 
presentation is optional, tlie holder by presenting the bill to the 
drawee, can either get his acceptance and thus get additional 
security to the bill or in case of dishonour by non-acceptance 
can get an immediate right of recourse against the drawer and 
other prior parties.^ 

Who may present ? 

‘‘A person entitled to demand acceptance,” i.c.^ the holder 
of the bill or his agent only can present a bill for acceptance. 

Bankers not unoften act as agents of their customers for 


*The paragraph was added by S. 4 of the Negotiable Instruments 
Act. 1805 (II of 1885). 

•19. 14 M. 470; 10 B. 246. 

50. 25 B. 133: 1919 M. W. N. 780; 71 I.C. 618. 

1, R. r. Kinnear, 2 Moo. R. 117; Bills of Exchange Act, S. 39 (2). 

2. 9 Moo [\ C. -16; 1919 M, \V. N. 780. 
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presentment of bills; they are liable for any loss resulting from 
their negligence in doing so.^ 

^ To whom presentment may be made. 

(1) To the drawee or his duly authorised agent. (Section 75). 

(2) To all the drawees when there are more drawees than 
one, unless they are partners and one has express or implied 
authority to accept on behalf of the other or others. 

(3) If the drawee is dead, to his legal representative (Sec¬ 
tion 75). 

(4) If the drawee is bankrupt to him or to the Official 
Assignee (Section 75). 

Time and place for presentment. 

Where presentment is obligatory it must be made within 
reasonable time or without unreasonable delay."* The longer the 
delay the greater the risk the drawer runs of the insolvency of 
the drawee, who has funds of the drawer in his hands.^ As to 
what is reasonable time is a mixed question of law and fact, 
and is determinable in each case on principles laid down in Sec¬ 
tion 105. A hundi drawn in Calcutta on a firm in Jeypore 

presented 25 days after its arrival at Jeypore was held to have 
been presented within reasonable time.^ So also a hundi drawn 
at Gojra on Karachi presented after 11 days was held to have 
been presented within reasonable time," and a bill drawn on a 
person in London by a person about ^0 miles from London 
presented within 4 days. But where a bill drawn payable 60 days 
after sight by a person in Calcutta on a person in Hongkong 
was put into circulation and held up in circulation for 5 months 
due to unfavourable exchange, held, that the delay was unreason¬ 
able and the drawer was discharged.^ In England bills quite 

often remain in circulation for long periods before presentment 

for acceptance.*® 

A bill presentment of which is not necessary may be pre¬ 
sented at any time before payment. 

Of bills in which a period for presentment is speeffied the 
presentment must be made within that period. 


3. 

4. 

5. 



7. 

8 . 

9. 

10 . 


(1919) 2 K. B. 623; (1871) L. R. 3 P. G. 526. 
(1832) Bing. 146. 


10 B. 346. 

1929 L. 577. 

11 C. 342. 

11 L. 34. 

(1854) 9 Moo. P. C. 46. 
(1716) 7 Taunt. 159. 
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I he presentment must be made on a business day within 
business hours, whether the parties are traders or non-traders.^Of*- 
It may be made at any place, though ordinarily it should be made ^ 
at the place of business or residence of the drawee and where a 
place for presentment is mentioned in the bill, the presentment 
must be made at the place specified. A bill which requires pre¬ 
sentment for acceptance at a particular place is called a ‘‘domi¬ 
ciled bill.” 

Proof of presentment. 

Presentment means exhibitins: the bill to the drawee so that 
he may see the same and judge whether he shall accept it or not. 
Mere notice of its existence in the possession of the holder is not 
enough.** Drawee can insist on the production of the bill and 
is entitled to 48 hours’ time for considerinsr whether he will 

O 

accept it or not.*- T.here must be definite proof of present¬ 
ment.*^ It is not enough to produce a witness w'ho says that he 
went to a place wliich was described as the diawce’s house and 
was there told by a person unknown to him that the drawee will 
not accept the bil!.*‘ 'There must be proof that it was the 
drawee’s residence and the pci son on whom the presentment was 
made or attempted to be made was the drawee himself or his 
agent.*^ 

Presentment when excused. 

A bill may be treated as dishonoured by non-acceptance 


10a. Under English law the bill should be presented within reasonable 
hours, which have been interpreted to mean differently in the case of 
bankers, traders and non-traders. In the case of bankers reasonable hours 
are the usual banking hours, i e., from 10 a.m. to 3 p.m. on working days 
except Saturdays when they are from 10 a.m. to 1 p.m. The usual 
business hours for traders are between 10 A. M. to 5 P. M. except on 
Saturdays when they are from 10 a. m. to 3 p. m. In the case of non- 
traders reasonable hours c.xtend even upto bed time. (1831) 2 B. and Aid. 
188; (1848) 2 Ex. 719; (1810) 2 Camp. 527. Business hours in India are 
between 10 a. m. to 5P. M on week days and between 10 A. M. and 2 or 
3 p. m. on Saturdays. 

11. 51 I. C. 60. 

12. S. 63. 

13. (1804) 5 Esp. 175. 

14. Ibid. 

15. (1810) 12 East 433. 
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without presentment in the following cases :— 

(f) Where the drawee is a fictitious person or one incapable 
of contracting. (Section 91.) 

(«) Where drawee cannot after reasonable search be found, 
(Section 6!). 

{Hi) Where although presentment has been irregular 
acceptance has been refused on some other ground. 

It is only where law excuses presentment that presentment 
for acceptance may not be made. A holder cannot be excused 
when he has reason to believe that the bill will be dishonoured on 
presentment.^^ Though the English Act excuses presentment of 
the bill where the drawee is dead or becomes a bankrupt,in 
India it must be presented to the legal representative of the de¬ 
ceased or to the assignee bankrupt. 

Effect of non-presentment. 

Where presentment is necessary and no presentment is 
proved by the plaintiff he is not entitled to a decree.*^ In such a 
case the holder cannot base his claim even on the original consi¬ 
deration. 

62. A promissory note, payable at a certain 

period after sight, must be presented 

Presentment of 

promissory note tO the maker 
for sight. ^ 

can, alter 

found) by a person entitled to demand payment, 
within a reasonable time after it is made and in 
business hours on a business day. In default of 
such presentment, no party thereto is liable thereon 
to the person making such default. 

NOTES. 

This section applies to promissory notes only. Whereas in 
the case of bills payable after sight either acceptance of protest 
for non-acceptance is essential before payment,^® in the case of 

16. Bills of Exchange Act, Section 41 (2). 

17. (1817) 2 Stark 57. 

18. (1874) L. R. 9 Eq. 732. 

19. 19 I. C. 251. 

20. (1795) 4 T. R. 200. 


thereof for sight (if he 
reasonable search, be 
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promissory notes mere exhibition to the maker before demanding 
payment is enough.Therefore it is laid down in this section 
that in the case of promissory notes when the v'ords ‘*after sight” * 
occur they mean, “after presentment for sight.” The present¬ 
ment may be made to the maker or his duly authorized agent or 
if he is dead to his legal representatives or in case of his insolvency 
to the Official Receiver. 


The effect of non-presentment in this case is similar to that 
of the previous section. 

The section does not apply to notes payable ‘at sight’ or *on 
demand’ or ‘on a fixed date’ or ‘on the expiration of a fixed 
period from its date,’ 


Drawee’s time 
for deliberation. 


63. The holder must, if so required by the 

drawee of a bill of exchange present¬ 
ed to him for acceptance, allow the 
drawee ‘-(fortyeight) hours (exclusive of public holi¬ 
days) to consider whether he will accept it. 


NOTES. 


This time is allowed to the drawee not only to examine the 
bill but also to examine the accounts of the drawer and to decide 
whether he should or should not accept the bill. 

The English Law distinction between trade bills and other 
bills is not maintained in India. 

The acceptance has retrospective effect and dates back to 
the date of presentment. 

The holder is not bound to leave the bill with the drawee for 
I he period of deliberation although as a matter of courtesy it is 
the pratice to do so 

The section does not apply to cases where acceptance is not 
obligatory, e. g.. where a bill is incapable of acceptance.*'’ 


21. (1827) 7 B. & C. 416. 

♦This word was substituted for the word “twenty four” by S. 2 of the 
Negotiable Instruments (Amendment) Act. 1921 (XII of 1921). 

22. (1871) L. R. C.P. 526. 

23. Suk Lai v. Eastern Bank, 16 0.587; Nand Lai v. Firm Gulabrai, 

75 I. C. 610. 
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64. Promissory notes, bills of exchange and 

cheques must be presented for pay- 

Presentment for 

payment. ment to the maker, acceptor or 

drawee thereof respectively, by or on behalf of the 
holder as hereinafter provided. In default of such 
presentment, the other parties thereto are not liable 
thereon to such holder. 

^i-Where authorized by agreement or usage, a 
presentment through the post-office by means of a 
registered letter is sufficient. 

Exception.— a promissory note is payable on 
^^jyy^ind and is not payable at a specified place, no 
presentment is necessary in order to charge the maker 

thereof. 

NOTES, 


In this and the following sections relating to presentment 
for payment it is presumed that a bill has not been dishonoured 
by non-acceptance.--* The next step to be taken by the holder is 
to present the instrument duly for payment. 


Presentment by whom ? 

Only the holder or his duly authorised agent can make the 

presentment for payment. An agent (generally a banker) must 

use due diligence otherwise he would be kable to his 
principal for damages for negligence.'* a The legal re- 
pre^entatve of a deceased or of a bankrupt holder can also 
make presentment. The person must be capable of giving a 
valid discharge on the instrument. Where a bill is indorsed 
bv the last holder in favour of a previous indorser for collection, 
he can present it for payment even though the subsequent 
rndorsemLts' remain uncancelled.^^ 


♦This paragraph was added by S. 4 of the Negotiable Instruments Act, 

1885 (II of 1885). 

24. 20 B. 133. 

24a. (1831) 3 P. G. 526. 

25. SOM. 441. 
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Presentment to whom ? 

In the case of a pronote presentment must be made to the 

maker, in the case of a bill to the acccpior or in case of a cheque 

to the drawee. It may be made to their legal representatives in 

case ot death or insolvency.Presentment to drawee in case of 

need is also made essential by Section 115 and nonpresentment to 

him absolves the drawer from responsibility.^^ Where an 

instrument is made payable at a specified place it should be 

presented at that place to any inmate if present or at the en¬ 
trance if closed.^® 

Respectively. 

By reason of the word respectively used in this section, the 
word maker has reference to promissory note, the word acceptor 

drawee to cheques. Hence 
when a bdl of exchange is drawn by a person on himself, no 

Ke"'bin"» " admittedly there is no acceptor 

Effect of non-presentment. 

Presentment at maturity (not before)’" is absolutely essential 

to charge parties other than the maker or acceptor.’' Neither the 
death nor insolvency of the maker, acceptor or drawee, nor loss 
ot the instrument can excuse presentment.” The maker and 
the acceptor are the principal debtors and they are in any case 
bound to pay to the holder wherever the holder is They remain 
liable whether presentment is made or not.” The rule applies to 
, hundis if they are not presented for payment on due dates i e 
the acceptor remains liabie.=^^ Where the drawer and the drawee 
of a hundi are the same no presentment is necessary to charge 
the drawer. ^ Ordinarily no body will sue a maker or an acceptor 

26. 60 P.R. 1903. 

27. Bahadar Chand i-. Gulab Rai, 1929 L. 579. 

28. Buxton v. Jones, 1 M. and G. 83. 

29 Chandan Datta Bajpai r. Firm Chandcr Sen Dull Chand, 1934 
O. 254. 

30. 39 A. 572. 

31. 59 I. C. 604; 1934 O. 254. 

32. 1924 L. 198; 72 I. C. 777 ; 1933 176; 1935 Posh. 135. 

33. 1929 L. 340=10 L. 775; 1930 A. 648; 19 I. 0. 251; 32 B. 247* 

25 M. 580; 2 I A. 450; 1933 L. 176 = 52 A. 696. 

34. 52 A. 626 ; 9933 L. 176; 1933 C. R. L. 130; 10 L. 775; 32 B. 

247 ; but sec 59 I. C, 624 contra. 

35. 1927 L. 72; 1934 0. 254. 
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without first demanding payment. Where no presentment has 
been made all parties other than the maker or the acceptor will 
be discharged. The liability of the drawer and the indorser 
being conditional upon due presentment, such liability is extingui¬ 
shed if presentment is not made.^^ The holder gets no cause of action 
without presentment,^^ and limitation begins to run from the date 
of presentment.^® Even a countermand of payment by the drawer 
does not excuse non-presentment,^^ nor even the fact that the 
drawer and the holder know that it will not be paid on present¬ 
ment by the acceptor and the drawer promises to pay to 
the holder,nor the loss of the instrument,**' nor death nor 
insolvency of the partner.'*^ The holder cannot sue 
them even on the original consideration.*^ But were a hundi has 
been given merely as a collateral security for a book debt and the 
creditor does not make use of it there is no novation of contract and 
he is not debarred from suing on the original cause of action.* ‘ 

What is presentment ? 

The person making payment on a bill or note has a right to 
the possession of the instrument on making such payment. So 
the person making presentment should be ready to deliver the 
instrument on payment at the time of presentment."^ It is 
usually made by production of the instrument. The person 
making the presentment should keep the instrument in readiness 
for being given up on payment. It is proper to take some 
writing as a token of acknowledgment and to keep it as evi¬ 
dence."^ A mere demand for the money or registered notice of de¬ 
mand through pleader is not valid presentment.*^ Though pre¬ 
sentment through registered post may be valid where allowed by 

custom. 

Exception. 

Under English law presentment is not necessary to charge 

36. 48 P. R. 1913. 

37. 17 L. 275. 

38. (1886) 33 Gh. D. 612. 

39. (1923) D. and R. 57. 

40. (1817) 2 Stark. 57. 

41. 1932 N. 55; 1924 L. 198. 

42. 1 L. 262; 1924 L. 198. 

43. Sagar Mall i;. Bhudan Sahee, 19 I. G. 251. 

44. 18 1. G. 701. 

45. 1 L. 262; 1924 L. 198; 1935 P. 132;148 P. R.1883. 

46. Ibid'y Bills of Exchange Act, Section 52 (4). 

47. 38 M. L. J. 4; 148 P. R. 1883; 1935 Pesh. 132. 
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the maker or acceptor/* The Indian Act is so defectively draft¬ 
ed that it is not clear whether the same rule applies in India. 
Although the exception to this secion and Sections 66 and 74 
point to the contrary direction, yet with reference to the words 
“the other parties” in this section and the absence of default 
clause in Section 74, the Indian Courts have held in a series of 
cases that the rule in India is similar to that in England/® The 
exception to this section relates to promissory notes payable on 
demand and at a specified place only. The exception is not hap¬ 
pily worded and is out of place in this section, its proper place 
being under Section 74, It is not in fact an exception at all,^ 
According to it demand notes made payable at specified place 
(Contrast with the words ‘‘payable at a specified place and not 
elsewhere” in Section 68) must be presented at that place in 
order to charge the maker.' If no place of payment is sepeci- 
fied in the note presentment is not necessary to charge the 
maker.^ This rule is in conformity with English law, but the 
practice in the Punjab Courts at least for a long time has been 
different. Suits on demand notes even payable at a speefied 
place were decreed against makers without proof of present¬ 
ment; but since the decision in Jogm jYalh v. Dewan Chand^ 
following some observations of a Division Bench of the Court in 
Ghanya Lai v. Karm Chand,^ it has been held that on the clear 
interpretation of the exception to this section it is necessary to 
present promissory notes payable at a specified place even in 
order to charge the maker. These decisions have created a stir 
in commercial circles. In India where banking is not fully 
developed and where in small towns and rural areas there are 
no banks or other agencies for presentment, and even in some big 
towns there are not adequate banking facilities and very few 
people have accounts with banks, the question of presentment 
presents considerable practical difficulties. It is not always 
safe to go to the debtor and show him the note; it is still more 
difficult to obtain some reliable evidence of presentment. 

Another question which has raised considerable doubt among 
the commercial community is whether a note expressed to be 


48. Bills of Exchange Act, Sections 52 and 87 (h. 

49. 52 A. 696; 47 A, 572; 10 L 755:32 B. 247; 13 M. 172; but sec 59 

I. C. 604 and 39 A. 364 contra. 

50. 52 A. 696. 

1. 10 L. 755; 1931 L. 758; 1935 L. 393. 

2. 10 L. 755. 

3. 1931 L. 758. 

4. 10 L. 755. 
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payable at a town named therein is one that is payable at a 
specified place and if so where or how its presentment is to be 
effected. If a note is made payable at a particular bank there 
is no difficulty, but if it is made payable at say Lahore, especial¬ 
ly when this is not the place of residence of the maker, at which 
bank and on whom is the payment to be effected assuming that 
such a note does require presentment as having been made pay¬ 
able at a specified place. Some doubt has been expressed on 
the question as to whether the mention of the name of a town 
generally can be called a specified place within the meaning of 
this section or not, but the question was not decided. A^in 
in 1936 B. 218 Blackwell, J., has held that the words ‘"specified 
place” means a place so particularised, that the promisee can know 
when he must present the promissory note for payment. A note 
payable at Poona, Bombay, or elsewhere does not require 
presentriient, as it is not payable only at Poona or 
Bombay being payable elsewhere, {. e., at a place not specified, 
though a note payable at “ Madras or any other place ” 
where the creditor has his shop is payable at a specified place 
and so does require presentment. The question was later 
decided by a Division Bench of Peshawar Judicial Commissioner’s 
Court in 1935 Peshawar 132, who held that a note payable at 
Peshawar does require presentment, while Mr. Justice Beckett of 
the Lahore High Court, in 1935 L. 623 took the contrary view 
and held that the place intended by this section must be some 
definite place where holder can attend with reasonable chance 
of finding the maker and where a pronote was payable at Sialkot 
which is a big town and there are no other means of ascertaining 
where the maker is to be found, no presentment is necessary, 
and the learned Judge went so far as to apply the exception of 
Section 76 {a) and hold that this Would be a case in which the 
maker intentionally prevents presentment. Another learned 
Judge of the Lahore High Court without deciding whether Lahore 
is a specified place or not held that no presentment was necessary 
as the maker is not likely to suffer any damage by non-present¬ 
ment,^ while Coldstream, J., in 1936 L. 799 held that where a 
promissory note is made payable at the residential site of a 
revenue estate where the lender lives, e.g.^ Chak 232 G. B. the 
meaning of it is sufficient to make a note payable at a specified 
place. It is also remarked in this judgment that a town is a 
specified place and that negotiable instruments in the Northern 
part of India are generally made payable at a particular town. 
In an English case Hardy v. Woodroofe^ followed by Byles on 
Bills such a note was assumed to have been made payable at a 

5. 1928 B. 35. 

6. 1935 L. 153, 

7. (1818) 2 Stark 319. 
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specified place and its presentment on two banking houses in that 
town was held to be sufficient on the ground that it was the 
maker’s own fault that he had made the notes payable at a town 
in which he neither resided nor had an account with either of the 
banks there and so it was sufficient for the holder to have present¬ 
ed it at the two banks. This authority has been cited by Byles 
who says that where a note is made payable in a town where the 
debtor does not reside presentment at all the banking houses 
there is sufficient. This may be true in a country like England 
where there are banks in every town or village and where almost 
every body has account with banks. In India there is hardly a 
modern bank in most places, but several petty bankers or shroffs. 
The matter came up before two Division Benches of the Lahore 
High Court in 1937 Lah. 259 and 1937 Lah. 892; in the former of 
which Tek Ghand, J., has exhaustively dealt with the matter in 
the following words ;—“ The provisions of the law bearing 
on the point are contained in Section 64 and Section 69, 
Negotiable Instruments Act. These sections are not very 
happily drafted or arranged and some confusion has arisen 
owing to the fact that the ‘ exception ’ to Section 64 is 
really not an exception to the rule enunciated in the main 
part of that section. It is an independent provision, which 
might well have been enacted as a separate section. The first 
part of Section 64 contains the general rule that : 

Promissory notes...must be presented for payment to the 
maker...by or on behalf of the holder as hereinafter provided. 

Section 69 provides that a 

promissory note...made payable at a specified place must in 
order to charge the maker thereof, be presented for payment 
at that place. 

The exception to Section 64 lays down that: 

Where a promissory note is payable on demand and is not 
payable at a specified place, no presentment is necessary in order 
to charge the maker thereof. 

From these provisions it is clear that in order to charge the 
maker of a promissory note payable on demand, presentment is 
necessary only if the note is payable at a ‘ specified place.* The 
question for determination is what is the meaning of a ‘ note 
payable at a specified place ’ ? Does it mean a note payable 
at a certain premises like a house, shop, office, business place or 
other building, so particularized that the promisee can know 
where to present it, or does it include in its purview instruments, 
in which the place of payment is not so particularized but which 
is merely described as payable at a town at large, of whatever 
size, where it may or may not be possible for the promisee, 
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after reasonable search, to find the maker ? Unfortunately the 
Negotiable Instruments Act does not contain any dehnition ot 
the expression ‘ specified place \ and there is a singular dearm 
of authority bearing on the point both in India and England. 
The corresponding provision in England, on which the Indian 

Act is largely based is in S. 45 (4) Bill of Exchange Act, 1882 
(45 and 46 Viet. 67) but that Act also is silent on the point, nor 
do the well-known text books on the Bills of Exchange or the 
Law Merchant afford any assistance. In the English language 
the word ‘ place ’ appears to have different meanings, according 
to the context, two of which are (1) a village, town or city and 
(2) a building or part of a building {see Murray’s New English 
Dictionary, Vol. 7. p. 926 and Webster’s Dictionary, p. 1646). 
The only English reported case which we have been able to find is 
(1818) 2 Starkie319, where one of the pronotes in dispute was pay¬ 
able at Guildford (which, I understand, is a town of some size) there 
being no specification of any particular premises. It was assumed 
that the note was payable at a specified place and its presentment 
was necessary, but in view of the Act that the maker was not 
sctuslly residing at Guildford at the due date^ but was in London 
and the promisee had made enquiries from two principal 
banking houses at Guildford who had stated that the maker had 
no account with them, it was held in a very brief judgment that 
actual presentment to him was not necessary. 

In India the question has been considered at some length by 
Beckett,!, in a single Bench case reported in 1935 Lah. 623.® There 
the promissory note was payable at Sialkot and h was found mat 

neither the maker nor the promisee were resiaing therein. I he 

lower Court had held that Sialkot was a ‘ specified place within 
the meaning of S. 69 of the Act, and as there had been no present¬ 
ment in the ordinary sense of the term they had dismissed the 
suit. On second appeal the learned Judge held, however, that 
a large town of the size of Sialkot could not be called a 
specified place for payment, any more than it would be possible 

to hold that British India was a specified place if the note had 

been made payable in British India. 

He proceeded to observe that : 

If there is to be presentment in the ordinary sense of the 
word, there must be some quite definite place where the holder 

of the note can attend with a reasonable chancs of finding the 
maker of the note. In other words, the place specified for pay¬ 
ment must be equivalent to what would be called in ordma^ 
language an ‘address,’ which would enable the maker to be 
found byjthe exercise of reasonable diligence provided that the 
holder himself chooses to attend at the place named for payment. 

3, Mehr Bakhsh v, Hari Ghand, 1935 L. 623=160 I. G. 536. 
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The learned Judge then went on to say : 

Whether the place named for payment in a negotiable 
instrument constitutes a specified place for this purpose must 
be a question to be decided according to the circumstances of 
each case. If the maker of the pronote has an ordinary place of 
business known to the parties concerned, the mere entry of the 
town in which it is situated may provide a sufficient address but 
it the town is large and there are no other means of ascertaining 

where the maker is to be found, then there is no place at which 

the holder can be expected to attend for the purpose of presenting 
the note for payment. 

these rules to the facts of the case before him, the 

ATrf irtoc 1 ? Lpresentment was not necessary. In 
A.l.K, 1935 Pesh. 132, a note payable ‘in Peshawar’ was held to 

be payable at a specified place, and its non-presentment there 
was considered to be fatal to the maintainability of the suit by 
the promisee for recovery of the amount from the maker. There 
IS no discussion of the point in the judgment and it seems to 
have been taken for granted that a big town like Peshawar was 
a specified place. It is not clear from the report whether the 
maker lesided, or had a place of business, in Peshawar, The only 
^*J”*^*^ case, which I have been able to find, is 38 Bom. L.R. 
395. There the promissory note in question contained the follow¬ 
ing provision ‘ Money to be payable at Poona, Bombay or 
elsewhere . Blackwell, Offg. C. J., observed that the expression 
specified place in S. 69 meant a place so particularized 

that the promisee can kno\v where he must present the promis¬ 
sory note for payment. 

He then proceeded to hold that : 

, The words of tlie promissory note do not, in my opinion, fall 

within the section at all. It is true that the promissory note 

provides that it is payable at Bombay or Poona, and of course the 

promissory note could have been presented at Bombay or Poona 

but the promissory note is not payable only at Bombay or Poona 

being payable elsewhere that is at a place not specified and it 

does not make it incumbent upon the promisee to present it at 
any specified place. 


He accordingly held that the case fell within the excepUon to 
S 64 and presentrnent was not necessary. In America, where 
the provisions relating to presentment as contained in the negoti¬ 
able instrument laws of most states are identical with those 
ot the Indian Act, there appears to be considerable judicial 
authority on the point which is summarized in the following 
words in Corpus Juris, Vol. 8, p. 553, para 768 : 
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Where a bill or note merely designates a particular city at 
large as the place of payment, without naming any particular 
place therein, the paper should be presented in such city at the 
residence or place of business of the maker if he has any, or upon 
him personally if he can be found, but if he has no residence or 
place of business there and is not found after the exercise of 
reasonable diligence, having the paper in such city on the day 
it becomes due is a sufficient presentment. 

See also to the same effect Ghanceller Kent’s Commentaries 
on American Law, Vol. 3, p. 129. With the utmost deference, I 
venture to think that the above paragraph contains an accurate 
exposition of the Law. It follows that a city, town or village at 
large may be taken to be a specified place within the meaning 
of Secs. 64 and 69, Negotiable Instruments Act, but its present¬ 
ment there would only be necessary, or indeed reasonably 
possible if the maker has his residence or place of business there. 
In the absence of such residence or place of business the 
mere possession of the promissory note by the maker in the city, 
town or village mentioned, would be sufficient”.® 

But the requirements of the section and the exception are 
subject to the provisions of Section 76 and where part-payment 
of the amount due on an instrument has been made by the maker 
after maturity and with knowledge that the instrument has not 
been presented, presentment was excused and the maker was 
liable inspite of non-presentment.^® 

The section is not applicable to a suit based on a pronote 
payable on demand and not payable at a specified place.“ No 
demand even is necessary in such a case as the suit itself is 
deemed to be a sufficient demand.^^ 

Presentment must be made by the holder or by some person 
authorised to receive payment on his behalf at a reasonable hour 
on a business day at the proper place either to the person desig¬ 
nated by the bill as payer or to some person authorised to pay 
or refuse payment on his behalf if with the exercise of due diligent 
such person can there be found. 

65. Presentment for payment must be made dur- 

Hours for pre- mg the usual hours of business, and, 
sentment. ^ banker’s, within banking hours. 


9. See also 1939 L. 225. 

10. 1933 L. 133. 
n. 60P. R. 1908. 

12. 16 A. W. N. 201 ; 20 M. 245. 
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NOTES. 

In India the usual hours of business of a Bank are from 10 
a. m. to 3 p.m. except on Saturdays when they are from 10 a.m. 
to 1 p.m. The usual business hours are from 10 a.m. to 5 p.m. 
on week days and from 10 a.m. to 3 p.m, on the Saturday. The 
distinction between traders and non-traders made under English 
Law has not been followed in India (see footnote under Section 

61). Presentment out of business hours is no presentment at all 

as is clear from the use of the words “as hereinafter provided “ 
in Section 64. 


Presentment for 
payment of instru¬ 
ment payable after 
dale or sight. 


maturity. 


66. A promissory note or bill of 
exchange made payable at a specified 
period after date or sight thereof, 
must be presented for payment at 


NOTES. 

This section (probably due to a defect of drafting) omits to 
include all instruments payable otherwise than on demand. It 
applies to all instruments payable otherwise than on demand. 

The presentment must be made on the day of maturity. 
Earlier presentment is premature,*^ and even a day’s delay would 
discharge the parties other than the maker or the acceptor.^^ 

As the drawers and indorsers stand in the position of sureties 
they might suffer by the delay in presentment, hence promptness 
in the demand for payment is essential to charge them. 

To charge the indorsers it must be proved that a hundi pay¬ 
able at a specified period after date was presented for payment 
at maturity.*^ Even though where the drawer of the hundi is 
also the drawee presentment for payment is unnecessary, the rule 
does not apply in the case of the indorser of a hundi.'^ 


13. 47 A. 572 ; 31 M. 364. 

14. 1930 A 106. 

15. 1929 L. 240. 

16. 1932 N. 55. 
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67. A promissory note payable by instalments 

must be presented for payment on the 

Presentment for ^ i r i r 

payment of pro- third dav after the date fixed tor pay- 

missory note pay» « , . i i 

able by instai- merit of each instalment; and non-pay¬ 
ments . - 

ment on such presentment has the 
same effect as non-payment of a note at maturity. 

NOTES. 

It is not clear whether default in presentment of the first 
instalment will discharge the indorser from that instalment only 
or from the whole of the note. The proper view seems to be 
that the indorser will be discharged as to that instalment unless 
the note contains a stipulation that on default of payment of any 
instalment the whole shall become due. 

68. A promissory note, bill of exchange or 

cheque made, drawn or accepted pay¬ 
able at a specified place and not else¬ 
where must, in order to charge any 
party thereto, be presented for pay¬ 
ment at that place. 


Presentment for 
payment of instru¬ 
ment payable at 
specified place and 
not elsewhere 


NOTES. 

Maker, drawer or acceptor may make an instrument pay¬ 
able at a particular place only and nowhere elsc.^’ 

An acceptance to pay at a particular place is only a general 
acceptance. If it is clearly stated in the acceptance that the bill 
is to be paid only at that place and not elsewhere then only the 
acceptance will be a qualified one and presentment at that place 
will be necessary. Want of presentment at the specified place 
under this section discharges not only the drawer and indorser 
but all parties to the instrument. Where a bill is accepted pay¬ 
able “in Madras or any place where you have your shop as the 
place of payment,” presentment at one of the places is suffi¬ 
cient.*® 

17. (1858) 28 L. J. Q,. B. 37 ; (1832) 2 Cr. and J. 254. 

18. 1926 M. 792. 
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69. A promissory note or bill of exchange, 

made, drawn or accepted payable at a 

Instrument pay¬ 
able at specified Specified place must, in order to 

place. ^ 

charge the maker or drawer thereof, 
be presented for payment at that place. 

NOTES. 

When a place is mentioned for payment in a note or bill 
(not cheque) the consequence of not presenting it at that place is 
to discharge the maker or drawer. Reading this section with 
Section 64 the consequence of non-payment at the specified place 
would be to discharge the indorser as well. See commentary 
under exception to Section 64.*^^ 


Place of presentment gives jurisdiction to Court. 

4 


70. A promissory note or bill of exchange not 


Presentment 
where no exclu¬ 
sive place speci¬ 
fied. 


made payable as mentioned in sections 
68 and 69, must be presented for pay¬ 
ment at the place of business (if any), 
or at the usual residence, of the maker, 


drawee or acceptor thereof, as the case may be. 


NOTES. 

This section does not apply to cheques which must be pre¬ 
sented at the Bank named (Section 72). 

Where the acceptor or maker has a place of business, pre¬ 
sentment must take place there. Failing that it may take 
place at its residence. Where more than one place is mention¬ 
ed presentment may be made at either of the places.-^ Where 
an instrument is made payable, say at Lahore, presentment 
should be made at the place of business or residence of the party 
if any or to the party in person. \Vhere the place mentioned 
is other than the place of business or residence of the party the 
instrument is said to be “domiciled” at that place." The ordi- 

19. 11 T. L. R. 356. 

20. 1936 Com. L.J. 5. 

21. SOM. L.J. 242. 

22. (1907) 1 K. B. 246. 
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nary principle that in the absence of any specific agreement as to 
place where the payment of a debt is to be made, it is the duty of 
the debtor to make the payment where the creditor resides or 
where the place of business is, is not applicable to negotiable in¬ 
struments. Hence where a promissory note is executed in the place 
where the debtor resides and no place of payment is mentioned, 
the suit must be filed in the Court within whose jurisdiction 
the debtor’s place of residence is and the Court within whose 
jurisdiction the creditor resides has no jurisdiction to try the 
suit.^^ 

In the case of a hundi, presentment at the bank according 
to local usage is good.^^ 

71. If the maker, drawee or acceptor of a 

negotiable instrument has no known 
place of business or fixed residence, 
and no place is specified in the 
instrument for presentment for 
acceptance or payment, such presentment may be 
made to him in person wherever he can be found. 

NOTES. 

The holder must use due diligence in finding out the place 
of business or residence of the maker, drawee or acceptor, and 
only if after due diligence, no such place is found, can he make 
a personal presentation.^^ Question of reasonable diligence is a 
question of fact in each case.^ Mere inquiry at the house is not 
sufficient.^ 


Presentment 
when maker, etc., 
has no known 
place of business 
or residence. 


23. 1935 N. 144. (It is doubtful if the proposition laid down in 
this case is a sound proposition of law. Although even in the case of 
those promissory notes in which no place for payment is specified present¬ 
ment at the place of business or usual residence of the maker is essential 
in order to charge the other parties and the place of presentment does also 
give jurisdiction to the Court it does not necessarily follow that the place 
of presentment, i.e; the place of business or usual residence of the maker 
is the only place the Courts at which have jurisdiction to try the case. 

24. 21 B. 294. 

25. 1924 L. 198. 

26. 2 Stark. 319. 

27. Collins v. Butler, 2 Str. 1087. 
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72. [Subject to the provisions of section 84] a 

cheque must, in order to charge the 

Presentment of 1111 

cheque to charge drawer, be presented at the bank 

upon which it is drawn before the 

relation between the drawer and his banker has 

been altered to the prejudice of the drawer. 

NOTES. 

This section should be read along with Section S4 and its 
illustrations. 

73. A cheque must, in order to charge any 

person except the drawer, be 

Presentment of 1 . 1 . 1 1 • 

cheque to charge presented Within a reasonable time 

any other person. r i • 

after delivery thereof by such person. 

NOTES. 

Illustration* 

A indorses and delivers a cheque to B. B keeps the cheque with him¬ 
self for an unreasonably long time and then indorses and delivers it to G. 
C presents the cheque for payment within a reasonable time after its 
receipt by him and it is dishonoured. C can enforce payment against 
B, his immediate indorser, but not against A. A holder of a stale cheque 
is not a holder in due course,-^ 

Non-payment within reasonable time does not affect the 
drawer except as provided by Sections 72 and 84. As to reason¬ 
able time, see Section 105. 

74 . Subject to the provisions of section 31, a 

negotiable instrument payable on 

Presentment - 

instrument pay- demand must bc presented for pay¬ 
able on demand. 

ment within a reasonable time after 

it is received by the holder. 

NOTES. 

Section 31 has no bearing on this section. This section may 

28. Inserted by S. 2 of the Negotiable Instruments (Amendment) Act, 
1897 (VI of 1897). 

29. 50 A. 309. 
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be read along with Sections 72 and 73. As those sections deal 
with the presentment of a cheque, the scope of this section is nar¬ 
rowed down, so as to apply to demand bills and notes only. 
Where the person to whom a draft is given fails to exercise due 
diligence in presenting the draft, with the result that loss is 
caused to the drawer, there the loss must fall on the party in 
default and not on the drawer.^° The rule as to reasonable 
time is not so strict in the case of pronotes as in the case of 
cheques as they are not intended for immediate payment,and 
a pronote payable on demand is not deemed to be overdue for 
the purpose of affecting the holder with defects of title of which 
he had no notice by reason that it appears that a reasonable time 
for presenting it for payment has elapsed since its issue.^^ 

75. Presentment for acceptance or payment may 

be made to the duly authorized 
agent of the drawee, maker or 
acceptor, as the case may be, or, 
where the drawee, maker or acceptor 
has died, to his legal representative, or where he has 

been declared an insolvent, to his assignee. 

NOTES. 

The death of a person will not excuse non-presentment. 
Presentment must be made.^^ But it may be made to the legal 
representative or at the residence of the deceased. 

When a holder attends the place of business of the drawee, 
maker or acceptor and finds that there is some person to answer 
the call of the holder for acceptance or payment, it may well be 
presumed that such person is the duly authorised agent. Present¬ 
ment to a banker’s clerk at the clearing house is sufficient.^* 
Where according to local usage presentment of a hundi is per¬ 
missible at a bank presentment to the agent of the acceptor at 

the bank is good.^^ 

Where a drawee, acceptor or maker becomes insolvent pre- 

30. 1924 B. 520. 

31. Jagandas v. Lakshmandas, 47 M. L. J. 475. 

32. 1935 R.156; 1921 C. 302. 

33. 1 L. 262; 1924 L. 298; Daniel, S. 591. 

34. (1811) 2 Camp. 595. 

35. 21 B. 298. 


Presentment by 
or to agent, repre¬ 
sentative of de¬ 
ceased or assignee 
of insolvent. 
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sentment may be made either on such maker, drawee or acceptor 
or on his Official Assignee.^*' 

Quaere. Whether presentment is necessary when the sole legal 
representative of the maker of a promissory note is a minor. 
There seems to be no provision in the Act to cover such a case. 

^'[75-A. Delay in presentment acceptance 

or payment) is excused if the delay is 
caused by circumstances beyond the 
control of the holder, and not imput- 
default, misconduct or negligence. 

When the cause of delay ceases to operate, present¬ 
ment must be made within a reasonable time]. 

NOTES. 

This section was enacted during the Great War to excuse 
delays in presentment caused by circumstances beyond the con¬ 
trol of the holder, such as impracticability of transmitting the 
bill to the place of payment or declaration of a statutory 
moratoriums^ with reasonable certainty. 

Where a hundi is lost and the drawer on demand refuses to 
supply a duplicate non-presentment should be excused.^^ Gases 
of excuse of presentment and delay in presentment should be 
kept distinct. 

76. No presentment for payment is necessary, 

When present- iind thc instrument is dishonoured at 

ment unnecessary. u j j 

the due date for presentment, in any 

of the following cases:— 

[a) if the maker, drawee or acceptor inten¬ 
tionally prevents the presentment of the 
instrument, or, 

36. (1807) 11 East 114. 

37. This section was inserted by S. 2 of thc Negotiable Instruments 

(Amendment) Act. 1920 (XXV of 1920). 

37a. These words were substituted for the words “for payment” by S. 3 

O the Negotiable Instruments (Amendment) Act, 1921 (XII of 1921). 

38. (1918) 1 Ch. 470. 

39. Udho Ram v. Hem Raj, 1924 L. 198. 

236 


Excuse for delay 
in presentment for 
acceptance or pay¬ 
ment. 

able to his 
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if the instrument being payable at his place of 
business, he clones such place on a business 
day during the usual business hours, or, 
if the instrument being payable at some other 
specified place, neither he nor any person 
authorized to pay it attends at such place 
during the usual business hours, or, 
if the instrument not being payable at any 
specified place, he cannot after due search 
be found; 

{b) as against any party sought to be charged 
therewith, if he has engaged to pay 
notwithstanding non-presentment; 

(r) as against any party if, after maturity, with 
knowledge that the instrument has not 
been presented— 

he makes a partpayment on account of the 
amount due on the instrument, 
or pi omises to pay the amount due thereon in 
whole or in part, 

or otherwise waives his right to take advantage 
of any default in presentment for payment; 
{d) as against the drawer, if the drawer could 
not suffer damage from the want of such 
presentment. 

NOTES. 

This section enumerates the exceptions to Section 64. It 
does not deal with presentment for acceptance. 

The presentment for payment is unnecessary under the fol¬ 
lowing circumstances :— 

(1) When presentment is intentionally prevented. When 
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the party intentionally prevents the presentment, presentment is 
excused. To create prevention the action of the drawer, maker 
or acceptor must be active; there must be some overt act. In 
cases where the party gets hold of the bill and keeps it till after 
maturity, misleads the holder, or otherwise makes it impossible 
for the holder to present the bill, the presentment may be said 
to have been intentionally prevented. When a hundi is lost 
and the drawer refuses to give a duplicate presentment will be 
excused.'’® When the amount due on a pronote is made pay¬ 
able at a large town where the maker has no place of business 
(loss of the instrument docs not excuse presentment) 
known to the parties and there are no means of ascertaininy 
where the maker is to be found, no presentment is necessarg 
under this clause,'*^ or where the holder gets hold of the instru¬ 
ment and keeps it till after maturity, 

(2) place ch:-^'l. If the business place is closed 
during the usual business hours on the due date on which the 
instrument is payable, presentment is not necessary, as that 
amounts to a declaration by a debtor to all the world of his refusal 
to pay there. 

(3) jVb person at the place of payment. When there is no 
person to make the payment at the place intended for payment, 
the presentment of payment is excused/’ But the mere ex¬ 
pectation is no reason for exempting presentment for payment. 
The holder must actually present himself at the place of business 
or payment.*^ But where a bank openly puts up his shutters 
and giyes notice of suspension of payment, presentment is not 
necessary.^^ 

(4) When the payee cannot bt found. If the instrument 
is not payable at any specified place the holder’s duty is to find 
him out. If after reasonable search he cannot be found pre¬ 
sentment is excused. Presentment is not necessary if the bill is 
payable at a specified place. 

(5) Where there is a promise to pay notwithstanding non^present^ 
meat. Where the indorsement of the notary public on the instru¬ 
ment was “endorsers’ state if drawer does not pay we will pay 

40. 1924 L. 193. 

41. 1935 L.G23; (1812) 16 East 112. 

42. 1 L. 262. 

43. (1849) 8 C. B. 751; (1811) 3 Gnmp. 107; (1807) 8 E.'ist 242; (1868) 

L R. 4 Ch. 14. 

44. (1847) 16 L. J. Q. B. 437. 

45. 1 L. 262. 
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at the request of the manager”, held, that the words imported a 
sufficient promise to p3.y by indorsers within the meaning of the 
section. The promise need not be express, it may be deducible 
from language employed by parties or their conduct/*^ 

(6) Where the payee expressly or impliedly waives his 
ri^ht, A party may expressly waive his right by writing in 
the document itself such words as :--*‘Presentment and protest 
waived,” or ‘'Presentment waived” or “notwithstanding non- 
presentment,” or on separate paper even executed subsequently/^ 

Where a cheque was given on the express understanding that 
it was not to be presented for a week during which certain nego¬ 
tiations were to be completed, and before the expiry of the week 
the Bank failed, it was held, that the loss must fall on the drawer 
and not on the holder/® 

An implied waiver will be inferred from the conduct of the 
drawee or the indorsee/^ It may take place at any time/® But 
it must be definite and of the person entitled to presentment and 
notice/ An agent may waive on behalf of principal and a 
partner on behalf of the firm. Clause G specifies instances of 
implied waiver. Even though under Section 64 in the case of a 
promissory note payable on demand and payable at a specified 
place presentment is necessary in order to charge the maker, but 
where the promisor makes a part-payment on account of the 
amount due such presentment is not necessary/ It must be 
part-payment on the note and not general payment. 

The promise to pay need not be in writing,^ but must be 
unconditional.*^ 

(7) Where drawer could not suffer damages. It must be 

46. 1939 L. 225. 

47. 57 I. G. 304; 47 A. 572. 

48. (1852) 2De. G. M. & G. 750. 

49. Bill of Exchange Act, Section 46 (2). 

50. 47 A. 572. 

1. (1810) 12 East 434. 

2. People’s Instalment and Saving Bank Ltd. y. Ram Nath, 

1933 L. 133. 

3. 47 A. 572; 17 L. 287. 

4. (1880) 6 East 16; (1817) 2 Stark. 57. 
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strictly proved by the person suing on a hundi that the drawer 
could not possibly have suffered any injury by non-presentation.^ 

Thus no possible damage can result to the drawee where 
the drawer and the drawee are the same person;^ nor where there 
are no funds of the drawer available in the hands of the drawee 
(unless to the knowledge of the holder the bill has been accepted 
to accommodate the drawer)^; or where the drawee is fictitious 
or incompetent to contract.** Where the drawer of hundis pay¬ 
able at sight after 61 days has settled his accounts with the 
drawees long before the suit by the payee and has taken back 
all the money that was due by them to him, the drawer does not 
suffer any damage from the payee’s failure to present the hundis.^ 
Where no hardship is shown in the case of a note which has not 
passed into other hands but is still in the hands of the drawee it 
is not open to the drawer to contend that he would suffer damage 
for want of presentation especially when drawer admits execu¬ 
tion of the note and acknowledges that the money has passed.^** 

Where there is dishonour by non-acceptance no further pre¬ 
sentment for payment is necessary," 

But presentment will not be excused where the drawee has 
reason to believe that the bill will not be honoured on present¬ 
ment even though there are no funds of the drawer in drawee’s 
hands;'- nor where the drawee dies or becomes insolvent'^ nor 
where the acceptor himself informs the holder before maturity 
that he would not pay the instrument when presented." 

77. When a bill of exchange accepted payable at 

Liability of a Specified bank, has been duly pre¬ 
banker for negli- , , « i j* 

gently dealing sentcd thci'c toi' payment and dis- 

with bill present- . i i i i t 

cd for payment. honoui'cd, it the banker so negligently 

or improperly keeps, deals with or 

5. 1925 A. 811; 47 A. 572; 57 I.C, 304. But onus may be shifted if 

drawer dishonestly derives consideration, 1925 S. 241. 

6. 1927 L. 72; 7 L. 113; 1928 L, 328; 44 .V 654; 8 L.L.J. 604; 1922 A. 

239; 1934 L. 254; 1939 L. 225. 

7. 2 B. L. R. 891; 1922 A. 422. 

8. 39 A. 364; 41 A. 40; 80 I.C. 557. 

9. Ramjas Mall Brij v. Shraji Ram Ganga Ram, 1933 L. 97. 

10. 1936 C. 489; 1937 L. 58. 

11. Ramraoji v. Prahlad Dass, 20 B. 133. 

12. Udhu Ram v. Hem Raj, 1924 L. 198; 72 I.C. 777. 

13. Rc. Agra Bank Ece parte.^ L. R. 5 Eq. 160. 

14. Baker £^. Birch, 3 Camp. 107. 
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delivers back such bill as to cause loss to the holder, 

he must compensate the holder for such loss. 

NOTES. 

The customer of a bank who has accounts with his bank 
may, while accepting a bill accept it payable at his bank. It is 
not obligatory on the banker to honour his customer’s accept¬ 
ance unless there is a previous arrangement with the bank. But a 
bank may honour the bill if it likes merely on the authority of 
the customer’s acceptance. If a banker receives bill for pay¬ 
ment or for acceptance^® and dishonours it, it is his duty to keep 
it with care and to return it to the holder exactly in the same 
state in which' he received it. He will be liable for loss or 
damage to the bill unless it is shown that such loss or damage 
was due to causes consistent with due care on his part.*'^ The 
banker will have to compensate the holder if he refuses impro¬ 
perly to deliver it, or negligently delivers it to a wrong person or 
by mistake cancels an indorsement or acceptance or otherwise 
spoils it. In London a custom was found to prevail under which 
a banker by mistake cancelling acceptance (without rendering it 
illegible) could make a note to that effect on the bill and by such 
a note the bill became in order.^" The banker will not be liable 
for bona fide mistakes if he has taken due care.*^ 


CHAPTER VI. 


Of Payment and Interest. 


78. Subject to the provisions of section 82, 


To whom pay¬ 
ment should be 
made. 


clause (tr), payment of. the amount 
due on a promissory note, bill of 
exchange or cheque must in order to 


discharge the maker or acceptor, be made to the 


holder of the instrument. 


NOTES. 


Payment at maturity. 

This section deals with the discharge of an instrument by 
payment. Payment at maturity of the amount due on an instru- 


15. (1838) 6 C. and P. 18. 

16. Kushkanta i;. Chandra Kanta, 1924 C. 1056. 

17. Warwick v. Rogers, (1843) 5 M. and G, 340. 

18. 5 M. and G. 340. 
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ment by or on behalf of the principal debtor to the holder is a 
discharge of the liability of each and every party to pay the 
amount. Payment before maturity by any party to the bill is a 
mere purchase of the instrument which does not terminate the 
negotiability of the instrument’^ and will not relieve the accep¬ 
tor from the obligation of payment again to a holder in due 
course.^ Payment after maturity is payment of compensation 
to the holder for dishonour and as such is a discharge towards 
the holder of the liabilities of the parties to pay him compensa¬ 
tion. 

Payment to whom. 

Payment in order to act as a full discharge of the instrument 
must be made to theA payment to any. person other 
than the holder howsoever interested in receiving the payment 
will not discharge the instrument. Where a bank holds a bill 
for collection with a lien on to the bill payment to the original 
indorser is not good payment.^" But it may be to the holder 
through his agent having express or implied authority to receive 
payment.*^ Where payment is made to a wrong person the true 
owner may sue again for the money.^* 

This section should be read along with Section 8, the defini¬ 
tion of payment in due course in Section 10 and Section 8, 
clause (r). Reading the sections together, the result would be— 

(1) Where the instrument is payable to bearer whether 
originally or by indorsement it is discharged by ‘‘payment in due 
course,” that is to say, payment in accordance with the apparent 
tenor of the instrument in good faith and without negligence to 
any person in possession thereof under circumstances which do 
not afford a reasonable ground for believing that he is not entitl¬ 
ed to receive payment of the amount therein mentioned. 

rhougli the definition of holder in Section 8 is not wide 
enough to include a thief or a finder, reading the present section 
subject to Section 82, clause (c), would make it wide enough to 
include payment to a thief or finder of an instrument. In the 
case of a Shah Jog Hundi payment must be made to a respect¬ 
able holder. 

19. (1812) 3 Camp. 193; 1923 L. 638; 1928 M. 1238 (A bill is said to be 

retired when it is paid before its due date. Rebate is generally paid 
to the acceptor for early payment). 

20. (1839) 27 Q,. B. D. 13. 

21. 8 M.L. T. 247. 

22. 49 B. 270. 

23. 1929 L. 634. 

24. (1824) 2 B. & G. 434. 
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(2) Where the instrument is payable otherwise than to the 
bearer payment must be made to the holder. If a bill is pay¬ 
able to Mr. Ram Lai or order payment must be made to the 
Ram Lai to whom it was originally intended. A person making 
payment to another person of the same name will do so at his 

own risk. In any case a thief or finder is not a holder and 
payment to him will not be sufficient.^^ Nor does payment to 
a person claiming under a forged indorsement operate as a dis- 
char<Te unless it is by a bank.^s ^ payment to any person other 
than°the holder,even if it be the real own« of the 
instrument or the beneficiary will not be valid.'^ Theie is no 
such thing as a benami promissory note for this purpose. but 

if the holder elects to treat the payment made to another person 

as payment to himself the debtor is discharged from liability on 
the instrument.^" 


It must further be made to the holder alone even though he 
is only a benamidar and the plea of benami cannot be raised in 

a suit on a negotiable 

from the estate of a minor but the pronote is executed in the 
name of the guardian, guardian being the holder, a payment ntiade 
to the minor will not discharge the instrument.^ So .also if a 

note is payable to the order of the Manager of a Joint Hindu 
family no other member of the family can rnaintain any ac- 
tion * But that does not mean that the whole family existing at 

the lime of the suit cannot recover the amount of the loan on 

the allegation that the debt really belonged to the family. In 
such a else the suit is really based on the debt and not on the 
instrument in its character as a negotiable instrument. No 
doubt when the payee dies leaving a widow the surviving member 
or members of his joint family cannot maintain a suit on the 
same if it is found that it was not taken for the benefit of the 
familv. But when the pronote is m the name of a 

Smiirmembeltowh.mfsflareoft^^ in parti- 


25. 

25 B. L. R. 604. 

26. 

24 B. 65. 

27. 

1933 P. 377. 

28. 

36 M. 88 (F. B. 

29. 

1940 M. 90. 

o 

CO 

1936 C. 315. 

31. 

1934 M. 391 ; 


53 A. 5. 

32. 

28 M. 205 ; 26 

33. 

17 M. M. L. J. 


1931 C. 387 ; 
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tion, may brinsj a suit to recover his share of the debt.^* When 

a note is in favour of one partner, anotlier cannot sue.’® But 

it may be made to holder’s agent oi- to any one of several part¬ 
ners.’® ^ 

A somewhat different view has been taken in a judg¬ 
ment of the Calcutta High Court.In this case a promissory 
note was executed in favour of one partner and the suit was 
brought on its basis by the firm. It was held that Section 78 
docs not prohibit any person other than the holder to bring a 
suit if that person is the n ue owner. In the opinion of their 
Lordships the effect of Section 78 is that it is not open to the 
defendant to plead that the holder of the instrument is not entitled 
to receive money,-“ If any third person sues the maker or 
acceptor of the pronote it would be a very good defence for him 

to say that he has been discharged by the holder of the instru¬ 
ment. It would also be a very good defence to say that 
unless the plaintiff in the suit gets him a discharge from the 
holder of the instrument he is bound to pay. But it would be 
going too far to say that the section prohibits any person other 
than the holder to bring a suit if that person is a true owner 
for the section could very well say “No person except the holder 
would be entitled to institute any suit on the instrument ” The 
Calcutta view was followed by the Patna Court in Sarjuo Sitwh 
V. Deosaran Singh and another (19.0 Patna 313) in wliich 30 
M. 88 (F. B.) and 1922 A. 70, have been dissented from, and it 
was held that a suit by a beneficiary of a promissory note join¬ 
ing ostensible holder as party is maintainable if it can be proved 

that ostensible holder is not real holder. But now the Calcutta 
High Court has itself taken a diflercnt view in Harkishore 
Barna v. Guramia C.haudhary and another (1931 C. 387) in which 
1928 C. H8 has been dissented from and 28 M. 205 ; and 30 M 

88 and 1920 All. 7 have been followed. It has been definitely 

laid down that the intention of Section 78 is that holder alone 
can sue and the property in the note is vested in the holder 
and cannot be transferred except by the process prescribed bv 
law, e,g„ indorsement and delivery. If it has not been expressly 
enacted in the Act that no one except the holder of a negotiable 

instrument can maintain nn action thereon, or the contrary" the 

question has to be decided according to justice, equity and good 

34. 1934 M. 529 ; 8 I. C. 33 ; 24 M. 654 ; 1914 M. 640=23 I, C. 612 ; 

59 B.573. 

35. 1934 R. 280; 1931 G.387 ; 30 M. 88. 

36. 1929 L. 634. 

37. 1928 C. 148. 

38. Ibid. 
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conscience and the English law is a sure guide in such a matter. 

In a recent case a Division Bench of the Bombay High Court 
has preferred to follow the view taken in 1931 C. 387 (2) ; 30 M. 
88; 1932 L. 620 ; 1918 P. G. 146 and 1933 B. 444, rather than 
that in 1928 C. 148; 1930 P. 313; 1932 P. 346; 1934 P. 

85 ; 1931 A. 387 even though the latter view is pronounced to be 
more equitable and the former the stricter view.'^^ 
But this principle will not apply to persons who are not parties 
to instruments. It is one thing to say that a promisor can¬ 
not in a suit on the note plead that somebody other than the 
payee is the person entitled to sue, nor plead discharge by pay¬ 
ment to the alleged real owner and a wholly different thing to say 
that as between the payee named in the document and persons 
other than the promisor there is any rule which precludes the 
admissibility of evidence showing that the payee was only a bena- 
midar for another. Hence a suit for a declaration that certain 
promissory note executed in favour of B is liable to attachmeiit in 
execution of decree against A on the ground that the note is taken 
benami in name of B for money really due to A is main¬ 
tainable even though the plaintiff will not directly be able to 
sue on the promissory note/® Again it is open to 
the real owner to make a secret arrangement with the benami- 
dar or statutory holder to protect his interest by making a con¬ 
tract with the benamidar whereby the benamidar is rec|uired to 
lend him name as plaintiff, as is the common case in England 
where insurance offices having paid their assured for an accident 
sue the person liable for causing the accident in the name of the 
assured. Where there is such a contract or pre-existing agree¬ 
ment equity can compel him to lend his name to the person 
really interested.But the Allahabad High Court has now 
taken the view previously taken by the Calcutta High Court 
in 55 G. 551, in Deia Ram v. Hoti Lai and another 
In this case the suit was by real creditors of a pronote 
alleging that the holder was the benamidar. Tiic deb¬ 
tor was impleaded as defendant. Held, that plaintiff cannot be 
allowed to fall back on the original consideration ; that can be 
done only if the promissory note is inadmissible in evidence or 
for any other reason unenforceable. But on the ground that 
Section 78 does not in terms refer to the right to sue, a decree was 
passed against debtor for what was due from him with a clear 
provision that payment shall be made by the debtor to the holdrr 
or to his creditor and that if it is made by deposit in Court or 
if money is recovered from him in execution of decree it shall be 

39. 1934 B. 356. 

40. 1935 M. 181 (F. B.). 

41. 1935 M. 880. 

41a. 1931 A. 108. 
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to the credit of the holder or may be paid to the plaintiff if he 
secures a discharge of the debtor by the holder of the pronote. 
Madras, Calcutta'*^ and Nagpur*^ High Courts are clearly of the 
view that no person other than the holder can sue. Patna** and 
Allahabad take the contrary view, but it is recognised in these 
rulings that ordinarily it is the holder alone who can realize the 
amount due on it; but that the real owner may be able to sue on 
it in those rare cases when he is in a position to get a discharge 
from the holder, e. g., when the holder himself admits such per¬ 
son’s rights/* 1935 O. 278 goes further and holds that true 
owner cannot sue even where holder is admittedly a benamidar 
and has been made a party to the suit.*® Where, however, the 
holder is a partner he is certainly entitled to sue even though the 
consideration came from the firm.*^ Where the transfer is by 
assignment without indorsement, is the assignee a holder and 
has he the right to sue in his own name ?*® On this question 
there is a difference of opinion. In a recent Calcutta case 1934 
C. 569 the view taken is that such an assignee has under the 
Transfer of Property Act, a right to sue in his own name and is, 
therefore, a holder, while in 1934 Pat. 382, the contrary view 
is expressed, namely, that a negotiable instrument can be enforc¬ 
ed by an assignee only when the assignment has been effected 
in accordance with the provisions of the Act and the transfer of 
the rights of the party under a note to order to some one else, 
must be effected by indorsement and delivery and not otherwise ; 
where, therefore, a pronote is assigned by the real owner and the 
benamidar executes an acknowledgment admitting that he was 
merely a benamidar and the assignor was real beneficiary, the 
assignee is not entitled to sue on the pronote, specially when the 
payee of the note has expressly released the maker. No considera¬ 
tion is necessary for such a release and the fact that it was 
collusive is immateriel. The matter has been recently considered 
by a Full Bench of the Patna High Court in 1937 Pat, 100 and 

this was followed by the Lahore High Court in 1939 L. 501 

where it has been held, that where a promissory note is trans¬ 
ferred by assignment the assignee is not precluded from suing 
on the instrument (even though he may not be the holder) as 
assignment otherwise than by negotiation is recognised by law 

42. 55 G. 551; 58 G. 752; 44 A. 280. 

43. 1932 N. 28. 

44. 1930 P. 313, 1932 P. 346 and 1931 A. 108. 

45. 1931 A. 108; 1930 P. 313; 1934 P. 85; 1932 P. 346. 

46. 1935 O. 278. 

47. 1932 L. 620 (2). 

48. 1934 0,849. 
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though the incidents of such transfer might be different from 
those of transfer by negotiation. But a payment to the holder 
will be a valid discharge even where the maker making payment 
has notice that the debt for which the bill or note is given has 
been assigned/*-* 

Joint holders. 

Where there are joint payees or holders payment made to 
one of them without intent to defraud the joint payees will give 
a valid discharge of the entire debt.^® But the mere fact that 
one of two joint holders or partners can give a valid discharge 
would not make a banker liable if he refuses to make payment 
to one or some after notice of dissolution of the partnership or 
after he receives instructions from the other joint depositors to 
withhold payment.^ But although any one of the joint creditors 

can give a valid discharge under Section 38 of the Indian Contract 
Act as well as under the English Law on the principle that 
payment to one of the joint creditors extinguishes the liability of 
the debtor completely under Section 45 of the Indian Contract 
Act the right to claim performance rests with all of them jointly 
and all of them must be joined in a suit to enforce the contract. 
Recent tendency, however, is in favour of the view that one credi¬ 
tor cannot give a full discharge for himself as well as for his co¬ 
creditors. He can give discharge only for his share of the debt. 
When a note is executed in favour of two brothers forming a joint 
Hindu family only one of them who is not the Karta of the family 
is not entitled to sue on the note without joining the other.^ 

Payment by whom. 

Payment to have the effect of discharging the instrument 
need not necessarily be made by the person from whom it is ask¬ 
ed It may be made by any party to the instrument or even by 
a stranger But it must be made to the rightful holder and on 
account of the party liable to pay. It may be by the maker or 
acceptor on his account and with his assent, which may be 
prior or subsequent.* If made by a stranger and accepted by 
the holder it would not amount to payment, but would operate 

49. (1892) 2 Ch. 582. - 

50. 7 Mys. L. J. 172; 60 P. R. 1873; 36 M. 441; 20 M. 461; 41 B. 300; 

48 M. 693; Indian Contract Act, Ss. 38 and 45. 

1. A. L. R. 1933 L. 536. 

2. 41 M. 637; 48 M. 693; 38 G. 342; 1921 P. 27; 1937 A. 527; 1937 

R. 227. 

3. 1936 P. 274; 1864 W. R. 562. 

4. (191L 2 K. B. 33; 10 C. W. N. 10; 30 M. L. J. 36. 
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as purchase by the third party.^ Payment by indorser does not 

discharge prior parties but extinguishes all rights of action asrainst 
subsequent parties. ^ 

Medium of payment. 

% 

A tender to be valid must be made in the current coin of 
the lealm.*^ InsulTicient tender will not discharge.^ Any form 
of tender may be accepted by the holder as a payment in satis¬ 
faction. A tender by cheque is not legal tender.® A valid 
tender of money though unaccepted stops interest running and 
usually disentitles the plaintiff to the costs of a suit brought 
thereafter. But the holder may accept payment in any form. 
Even, part-payment if received in full satisfaction is good 

O • 

Bankers almost invariably ask the holders even of bearer 
cheques to indorse the cheques in their fav^our before payment 
even though this indorsement is not necessary under the law. 
This the persons receiving payment generally do because the 
banker can insist on a stamped receipt if this is not done. 

Restitution. 

Payment is complete when money is handed over to the 
holder or even when it is laid on the counter. The banker plac¬ 
ing it there for the holder cannot subsequently take it back 
even if he finds that he has made a mistake.** The question 
further . rises whether or not where payment had been made 
under a mistake of fact, e, i;., by a banker through mistake in 
respect of cheque counter-manded by drawer there is an equi¬ 
table right of restitution. It has been held by a Division Bench of 
the Lahore High Court in 1930 I^ahorc 852 that there is no right 
of equitable restitution in those cases where the holder receiving 
payment was entitled to the payment and it was a banker or 
other person paying the amount whose mistake or negligence 
was responsible for the payment. In such cases it is not proper 
to trouble the holder to seek his remedy through a Court of law 
when he has received money to which he was entitled and the 
mistake has arisen entirely through the negligence of the paying 

5. 9 C. B. 173. 

6. 48T. L. R. 247. 

7. 16 B. 141; 34 C. 30; 34 M. 320; 1937 R. 521. 

8. 39 M. 409; 33 C. L. J. 132; 51 I. G. 577; (1843) 2 M. & W. 159. 

9. 44 M. L. J. 728 (P. C). 

10. 51 I. C. 577; 39 M. 409 ; Indian Contract Act, S. 3. 

11. 1892 A. C. 292; (1862) 13 C. B. N.S. 125. 
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banker.'^ The case is, however, different where the payment is 
made to a person who was not entitled to receive, e.g.^ a forger. 
In such cases there is an equitable right of restitution.^^ 

79. When interest at a specified rate is express- 

interest when ly made payable on a promissory 

rate specified. ^ i -n e i 

note or bin ot exchange, interest 
shall be calculated at the rate specified, on the 
amount of the principal money due thereon, from the 
date of the instrument, until tender or realization of 
such amount, or until such date after the institution 
of a suit to recover such amount as the Court 
directs. 

NOTES. 

This section deals with the award of interest by the Court 
where a rate of intesest is agreed upon in the body of the instru¬ 
ment itself. Section 80 deals with cases where no rate of interest 
has been specified. 

In cases where interest is stipulated in the note itself the 
question of award of interest may be divided into three heads : — 

(1) Interest prior to the date of suit .—The Court has no 
power or discretion to alter the rate of interest given in the 
instrument, no matter how high it may be.^* It must be award¬ 
ed from the date of the document or the date from which it is 
agreed to be paid in the document itself to the date of tender or 
date of suit or any date fixed by the Court.No evidence can 
be led to show that rate intended was different from that em¬ 
bodied in the instrument. But where a hundi merely mentioned 
interest at 2^ per cent, without saying per annum, evidence of 
the previous transaction between the parties and customer was 
admitted to show that the words used meant that the interest 
should be calculated monthly.^® The Punjab High Court 

12. 1930 L. 852; 134 R. R. 479; 1923 M. 17; 60 R. R. 666; (1877) 3 Q,. 

B. D. 371. 

13. 50 B. 49; (1896) 1 Q.. B. 7; 1903 A. G. 49; 1923 M. 17; (1926) 1. K. 

B. 328 ; 52 M. 12 ; (1929) 1 K. B. 40 ; 30 M. 459 ; 25 L. R. 604. 

14. 2M. I. A. 253 (P. G) ; II I. G. 891. 

15. 1934 L. 32; 17 I. G. 309. 

16. (1910) 14 G. W. N. 1100. 
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has gone so far as to hold that even if the rate of interest 
is as high as 36 per cent, per annum the Court has no power to 
reduce it simply because it is exhorbitant.^^ Compound interest 
must be clearly stipulated. A mere mention that interest is to 
be calculated at the end of each month is not sufficient.*** 

But there are three cases in which the Court has power to 
interfere even when there is a stipulated rate in the instrument ; 
—firstly, where it is shown that the rate agreed upon was fixed 
under undue influence,'** secondly, where the stipulation in the 
instrument is penal in its nature,^ thirdly, where the Usurious 
Loans Act of 1918 applies and the suit being by a creditor the 
interest is excessive and the transaction as between the parties 
is substantially unfair.*^ This section does not exclude the juris¬ 
diction of the Court under the Usurious Loans Act.^* 

(2) Interest from the date of suit to the date of decree 
Under Section 34 of the Civil Procedure Code the rate of in¬ 
terest from the date of suit to the date of decree is in the dis¬ 
cretion of the Court and this discretion is not excluded even if a 
fixed rate is mentioned in the contract as payable upto realiza¬ 
tion.-- But though the rate of interest for this period is dis¬ 
cretionary, Courts generally do, and should, in the exercise of 
that discretion, award interest at the contract rates unless it 
would be inequitable to do so.^ 


(3) Interest from the date of decree to the date of realization. 
Ihisisalsoin the discretion of the Court. Ordinarily Courts 
grant 6 pei cent, and where a Court grants interest with the 
decree without specifying any rate the decree-holder is entitled 
to 6 per cent., but where the Court does not specifically grant 
any interest, interest will be deemed to have been refused. Where 
interest at a specified rate is expressly made payable on a promis- 

it is exhorbitant or penal in its nature or offends 
against any other provision of law, interest cannot be disallowed 
Irom the date ol the institution of the suit upto the date of reali¬ 
zation It IS, however, not necessary to allow the stipulated 
rate of interest upto the realization of the money The requirc- 



18. 

19. 






31 P. R. 1918 ; 19 A. 39 (P. G.); 
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merits of this section will be satisfied if interest at the stipulated 
rate is allowed upto the decree of the trial Court and thereafter 
6% per annum upto the date of realization. 

Stipulation in the indorsement. 

A hundi was drawn by A in favour of C on B. No 
interest was mentioned in it. G sold it to D 
with an indorsement undertaking to pay 12% interest. The 
hundi was presented to A and B who at first refused pay¬ 
ment but then B paid the amount. Subsequently D claimed 
interest from G. Held, that D was entitled to the amount of 
interest stipulated on the indorsement from due date, that is to 
say, 60 days after the date of the hundi until the date of the 
realization of the principal amount from A and B.^^ 

Suits under Order 37, C. P. C. 

Order 37, rule 2, G. P. Code, makes Sections 79 and 80 of 
this Act specifically applicable to a case filed under Order 37, 
Hence in suits on hundis filed under Order 37 where there is 
no agreement to pay interest in the document, statutory interest 
can be allowed under Section 80 and the admission of the allega¬ 
tions in the plaint under O. 37, rule 2, cannot refer to the 
award of interest which is specifically provided in clause {a) of 
Order 37, rule 2 (2),^^ 

Date from which interest is to be calculated. 

The section has been defectively worded. According to the 
strict wording of the section even on an instrument payable a cer¬ 
tain time after date or sight interest should be reckoned from 
the date of the instrument. But this could not be the intention 
of the legislature for in such cases interest starts to run from the 
date on which the amount becomes payable. 

The rule of damdupat. 

The Hindu Law rule of damdupat under which a person can¬ 
not recover more than twice the amount lent by him has become 
obsolete. But in some cases the rule has been held to hold 
good and has been applied.^^ A modified form of this 
rule has been applied by the Punjab Legislature in 
the Punjab Relief of Indebtedness Act. Other provi¬ 
sions controlling the rates of interest have been enacted by 
Provincial Legislatures which are inconsistent with the provisions 
of this section. Whether such laws are intra vires or ultra Vires is a 
matter yet to be decided. 

24. 1934 L. 32. 

25. 1937 P. 319. 

26. 1933 M. 299. 

27. 31 M, 250; 30 B. 452; 1930 P. 442; 33 C. 1269. 
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80. When no rate of interest is specified in the 
Interest when instrument, interest on the amount 

no rate specified. - 

due thereon shall, * [notwithstanding 

any agreement relating to interest between any 

parties to the instrument], be calculated at the rate 

of six per centum per annum, from the date at 

which the same ought to have been paid by the 

party charged, until tender or realization of the 

amount due thereon, or until such date after the 

institution of a suit to recover such amount as the 
Court directs. 


Explanation. When the party charged is the 
indorser of an instrument dishonoured by non-pay¬ 
ment he IS liable to pay interest only from the time 
that he received notice of the dishonour. 

NOTES. 

ment witrreg*rrdTo ImoTesHn 

j Jncercbt m a document, parties are entitlpH 

merest or ro^oroTm'"''’"'’ m ^reement relating to 

inS:runde^"the"lmS 

oral agreement can be set up.-A,or can tntr.sX clS 

♦These words were substituted for the words and figures “except in 

cases provided for bv the Code of Civil Procedure, S. 532“ by S. 2 of the 
gotiabic Instruments (Interest) Act. 1926 (XIII of 1926). 

28. Sohan Lai N^hal Chand e. Raghunath Sahai, 1934 L. 606; 10 I. C. 

where „ 88. Chalmers says that 

interest X'*" " written agreement for payment of 

that he ; as to lead to the inference 

by the bn'" ‘‘ ^ evidenced 

the agreement will be given 

‘-■•ont by the Punjab Chief Court in K. Chand v. Gurditta Mai, 
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under the Interest Act,^ The section applies even if the subject 
of interest is not mentioned at all in the instrument.^° It 
applies only to promissory note and bills of exchange.^^ 

In the absence of a special mention in the body of an instru¬ 
ment the rate allowable is only 6 per cent, as provided for by this 
Act.^^ Courts award at 1 per cent, per mensem is illegal,^^ 
unless defendant admits it in his pleas.^* 

Even where it is agreed in the document that interest will 
be paid but no rate is specifically mentioned, interest, chargeable 
is 6 per cent.^^ But the mercantile usage which prevailed before 
the Act was not abrogated by the section, and in Rawalpindi 
it is recognised custom that if a hundi in which interest is charged 
is not honoured on the date of its maturity, the same rate of 
interest is to be allowed.^*' 

It is permissible to set up and prove a usage for the pay¬ 
ment of interest at a rate exceeding 6 per cent, per annum not¬ 
withstanding the provisions of this section.'^ A mercantile usage 

165 P. L. R. 1911; where a hundi did not contain the rate 
of interest but the rate was separately mentioned in the 
books of the sahukar and the broker and it was held that this 
entry was by itself not sufficient evidence of a written agreement 
between the parties to pay interest at the rate mentioned therein 

and in the case of a negotiable hundi which is a document of a 

formal character the existence of a separate agreement as to any 
matter on which the instrument is silent cannot be proved as 
proviso 2 to section 92 of the Indian Evidence Act would not 
apply to the case (52 B. 88; 23 M. 18; 1935 O, 516; 50 B. 266), 
This seems to be the more reasonable view in the case of 
documents which have to circulate from hand to hand like current 
coin. 

29. 1932 L. 30. 

30. 1931 C. 40. 

31. 13 L. 516. 

32. 1928 L. 665; 1928 B. 35 (F. B.); 6 A. L. J. 233 . 

33. 1932 L. 30 (2). 

34. 18 G. \V. N. 1280. 

35. 23 M. 18; 6 Eq. 368; 15 W. R. 1056; 17 W. R. 18; 15 Ch. D. 169; 20 

R. 2440; 2 K. B. 1031. 

36. 1935 0.518. 

37. 24 P.R. 1915. 
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to pay interest needs not have either the antiquity the uniformity 
or the notority of custom, which in respect to all these becomes 
a local law. The usage may be still in the course of growth, 
it may require evidence for its support in each case but in the 
result it is enough if it appears to be so well known and 
acquiesced in that it may be reasonably presumed to have been 
an ingredient tacitly imported by the parties into their contract.^® 
Mohamadans and Hindus are not disentitled by their personal 
law from receiving interest ” But the Hindu Rule of Damdupat 
by which interest should not exceed the principal sum ordinarily 
due still shows signs of local vitality.'® In Burma the Ghetty 
Community every two months fix a rate of interest for loans 
between themselves and the money is lent by one Ghetty firm 
to another at a premium above or discount below that rate.^* 
In the Punjab a mercantile custom as to payments to be made 
on presentation when the hundis are dishonoured and the interest 
to be paid at the rate of 10 annas per cent, per mensem notwith¬ 
standing Section 80 of the Act was proved/- 

Period of payment of interest. 

Interest on those instruments to which this section applies 
is payable from the date of execution or from maturity or from 
presentation or from demand, or from service of summons, ac¬ 
cording to the circumstances of each case and in consequence 
the date of necessity has been left indefinite. It has hitherto 
been held that in a demand note interest should be paid from the 
date of execution of the note ; but Lort Williams, J., in Prem Lai 
Sein V. Radka Vallav Kankar'^^ discusses the case law on the 
subject and arguing that in this section the phrase “ date at 
which the same ought to have been paid*’ has no reference to the 
amount due on the note, but relates to the interest due thereon, 
concludes that “on a demand note interest is only payable as 
damages that is in case of default and it follows that where 
there is no specific agreement to pay interest it cannot be claim¬ 
ed until after demand or from the fixed period of payment, as 
the case might be/^ But this view has been dissented from 

in 1935 A. 451; 1935 O. 518 and 1936 A. 160 where 52 B. 
88 (F. B.) and 1928 L. 665 have been followed,and wherein it is 

38. (1859W M. I. A. 263 (P. C.). 

39. 31 B. 355; 33 A. 182 (F. B.). 

40. 30 C. 1269; 30 B. 453; 31 M. 250. 

41. (1908) 4 L. B. R. 324, 330. 

42. 62 I. C. 315. 

42-a. 1931 C. 140= 130 I. C. 134. 

43. 1932 L 582. 

44. 25 M. 22; 50 B. 256; 40 I. C. 350 ; 52 B. 88 {F, B.). 
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argued that if the interpretation of Lort Williams, J., were 
correct the section would run as follows : when no rate of interest 
is specified in the instrument, interest on the amount due 
thereon shall be calculated at the rate of 6% p. a., from the date 
at which mterest ought to have been paid by the party charged.” 
If this were the wording of the section it would be meaningless 
because interest could not be calculated until it became due and 
interest could not become due so that it ought to have been paid 
before the date from which it could be calculated/^ Interest can 
only be payable when it has accrued and to hold that interest is 
only to be calculated from the date on which a certain amount 
of interest has already accrued would be to shut out entirely that 
accrued interest/® The word “same” should be understood to 
refer to the amount due on that instrument and not to the 
“interest on the amount” because the known amount was meant 
to it before the amendment/^ 

81 . Any person liable to pay, and called upon 

by the holder thereof to pay, the 
amount due on a promissory note, 
bill of exchange or cheque is before 
payment entitled to have it shown, 
and is on payment entitled to have it delivered up 
to him, or if the instrument is lost or cannot be pro¬ 
duced to be indemnified against any further claim 
thereon against him. 


Delivery of in¬ 
strument on pay¬ 
ment, or indem¬ 
nity in case of 
loss. 


NOTES. 

The person liable on the instrument can refuse payment if 
the holder refuses to deliver the instrument on payment/® Pay¬ 
ment without taking delivery of the instrument is in fact not 
payment in due course/^ So interest stops running from the 
date of tender of payment even if payment is not made because of 
the refusal to return the instrument/® Order 7, rule 16 of the 

45. 1935 A. 451 ; 1932 L. 582 ; 58 A. 382. 

46. 1935 O. 518. 

47. 1936 A. 160. 

48. (1837) 7 B.& C. 90. 

49. 7 M. H. C. R. 271 ; 1936 M. 879. 

50. (1812) 3 Camp. 296. 
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Civil Procedure Code (Act V of 1908) provides that a suit may 
be maintained on a lost negotiable instrument and the Court 
may grant relief upon indemnity being given by the plaintiff to 
the satisfaction of the Court.^ 

Where a person has only half a note left \vith him and the 
half is lost, a suit may be brought on the half and a bank may 
even make payment on the production of a half note without 
demanding any indemnity,^ 

CHAPTER VII. 


Discharge from 
lability. 




by cancellation. 


Of Discharge from Liability on Notes, Bills and Cheques. 

82. The maker, acceptor or indorser respec¬ 
tively of a negotiable instrument is 
discharged from liability thereon— 
{a) to a holder thereof who cancels such 

acceptor’s or indorser’s name 
with intent to discharge him, 
and to all parties claiming under such 
holder; 

{b) to a holder thereof who otherwise dis¬ 
charges such maker, acceptor or 
indorser, and to all parties 
deriving title under such holder after 
notice of such discharge. 

(c) to all parties thereto, if the instrument is 

payable to bearer, or has been 
indorsed in blank, and such 
maker, acceptor or indorser makes pay¬ 
ment in due course of the amount due 


by release. 


by payment. 


thereon. 


NOTES. 


^ * This Chapter deals with discharge of parties from liability on 


1. 2 A. 724. 

2. 33 M. 195 ; but English Law is different. 
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negotiable instruments. We have already dealt with final dis¬ 
charge of an instrument by payment by the parties principally 
liable on an instrument to the holder. The discharge of an 
instrument is to be distinguished from the discharge of one or 
more parties from liability thereon. When an instrument is 
discharged, it ceases to be negotiable and all rights thereon are 
extinguished,^ but when any particular party is discharged the in¬ 
strument continues to be negotiable with the liability of undis¬ 
charged parties attaching thereto. A party may be discharged 
from liability on an ordinary contract cither by performance or 
by novation of contract, or by breach, or by the performance 
becoming impossible or by operation of law ; but in order to safe¬ 
guard the interest of trade and commerce in the case of these 
media of circulation even technical breaches of the rules of the 
Law Merchant may discharge the parties to negotiable instru¬ 
ments. Different modes of discharge have varying effects on 
the liabilities of different parties. This section deals with only 
three modes of discharge : — 

(l) Cancellation : A negotiable instrument may pass 

through several hands and there may be several indorsements 
on it. A bill drawn by A on B payble to the order of G is 
accepted by B on presentment for acceptance. Before payment 
B indorses it to D, D to E, E to F and F to G. A, B, G, D, 
E, F and G are all parties to the instrument ; G is the holder. 
Unless payment is made to him on maturity of the bill by B, the 
acceptor, who is the principal debtor, the bill is not discharged 
and all the parties remain liable to G. B is principally liable and 
all other parties are sureties. If B refuses to pay, G can recover 
the amount from all or any of the other parties. All prior 
parties are not only liable to G but each prior party is liable to 
each subsequent party.^ Now, G being the final holder has a 
right to give up his rights against any party he likes. To do 
so he can simply cross out the name of any party against whom 
he wants no recourse. Suppose now that G cancels the name 
of B, the acceptor, who is the principal debtor. If the principal 
debtor is discharged all sureties are ipso facto discharged. Thus 
the cancellation of B’s name would have the effect of discharging 
all parties to the instrument. By intentionally scoring out the 
name of any party the holder cannot only discharge him from 
liability but all those other parties also who have a right of 
recourse against the party whose name is scored out. Now if G 
cancels D’s indorsement he not only discharges D but all sub- ■' 
sequent indorsers as well A, B, C only are now liable. If 
name is cancelled only B the acceptor, would remain liable. 

3, See S. 90 post. 

4. Study carefully notes to Ss. 35 to 40, 
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Cancellation discharges a party’s liability on the instrument 
only and not qua other matters, e.g,y regarding a collateral 
security.^ 

A cancellation in order to be operative must be— 

(a) Intentional, If a party’s name is cancelled by mistake 
it v/ould not discharge him from liability.*^ If on the face of an 
instrument a party’s name appears to be scored out, the party 
seeking to charge him must prove that cancellation was made 
inadvertently and by mistake/ It is always safe to make a 
note on the instrument at once where such a mistake is com¬ 
mitted.® 

{b) Apparent. The cancellation should distinctly appear on 
the instrument. It is better to make cancellation by drawing a 
line over the name without making the name illegible. When 
on the due date the acceptor of a bill asks for further time and 
the holder gives him further time, the bill is not cancelled and 
the liability of the acceptor is not discharged. When there is no 
material alteration on the face of the bill it is not cancelled.^ 
Bat it mav be by tearing off or burning the instrument with the 
intention of discharging a party.*® 

(2) Agreement or Release. Release has the same effect as 
cancellation.** A holder may release any party to an instru¬ 
ment. The release of one of joint parties will not release all.*^ 
A note may be discharged by execution of a new note if the 
parties clearly intended unconditionally to merge the original 
contract into the new,** or where the holder accepts part-payment 
in discharge of the full amount,*^ 

Substitution of a ne^v unstamped hundi for an old one with 
indorsement on the back of the old that a new hundi had been 


5. iI878) 3 C. R. D. 330. 

6. (1091) A. C. 592 ; (1829) 9 B. and G. 365; (1878) B. G. 325 (P. G.). 

7. Bills of Exchange Act, S. 632. 

8. (1891) A. G. 592. 

9. 1927 B. 14. 

10. (1825) 2 Sim and St. 254. 

11. S. 63, Gontract Act. 

12. S. 44, Indian Gontract Act. 

13. 5 1 I. G. 577 ; 33 C, 842 ; 32 M, 439. 

14. 4 L. 151; 36 M. 151 ; 19 I. G. 848 ; 25 M. 580; 30 B. 27; 1927 A. 

33b ; 49 A. 257 ; 71 P. R. 1897. 

15. (1817; 2 State 228 ; Contract Act, S. 63. 
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given in lieu thereof, does not discharge the old hundi unless the 
second hundi is legally enforceable.^® 

(3) Payment to the person in possession of a bearer instru¬ 
ment discharges a party. But payment must be to the holder or 
his agent. Where a bearer cheque was sent through a servant 
to the bank by the bearer but the cashier by mistake paid the 
amount to a wrong person who represented himself to be the 
holder’s servant, there was no payment to the holder’s agent, and 
the bank was not discharged by such payment. 

Suit on the original consideration. 

But can a holder fall back on the original consideration if, 
for any reason, he cannot maintain an action on the instrument 
itself, e.g,, where a note is held to be inadmissible in evidence 
for want of stamp ? The question recently referred to a Full 
Bench of the Rangoon High Court in 1934 R. 389 was; ‘'When a 
creditor sues on a claim for money in respect of which the debtor 
has executed a promissory note, under what circumstances can 
the creditor sue for the original consideration if the promissory 
note cannot be proved?” and Page, C. J., in a lucid judgment 
exhaustively deals with the matter. We may quote his Lordship’s 
judgment in extenso: 

“ There are many Indian and English authorities on the 
question and I think that from a consideration of the cases the 
following questions of law can be deduced: when a loan is con¬ 
tracted it is an implied term of the agreement that the loan shall 
be repaid.^® When a promissory note or bill of exchange or 
indeed anything else, is given by the borro\ver to the lender in 
connection with the loan, either at the time when the loan is con¬ 
tracted or afterwards, the terms upon which it is given or taken 
is a question of fact and not oflaw.*^ It is prima facie to be pre- 
sumed (although the presumption is rebuttable) that the parties 
to the loan transaction have agreed that the promissory note or 
other negotiable instrument given and taken in such circum¬ 
stances shall be treated as conditional payment of the loan; the 
cause of action on the original consideration for money lent being 
suspended during the currency of the negotiable instrument, and 
if and so long as the rights of the parties under the instrument 
subsist and are enforceable; but the cause of action to recover 
the amount of the debt revives if the negotiable instrument is 

16. 1923 L. 396 = 4 L. 151. 

17. 1929 L. 634. 

18. 41 I. A. 142. 

19 22 0,. B. D. 610. 
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flishonoured or rights under it are not enforceable. On the other 
hand the cause of action on the original consideration is ex¬ 
tinguished when the amount due under the negotiable instru¬ 
ment IS paid or if the lender by negotiating the instrument or 
by laches or otherwise has made the bill his own, and thus must 
be regarded as having accepted the negotiable instrument in 

accord and satisfaction of the borrower’s iiabilitv on the original 
consideration. 

‘ It is perfectly a well-known law ^vhich is acted upon in 
every form of mercantile business, that the giving of a negotiable 
security by a debtor to his creditor operates as a conditional pay¬ 
ment only, and not as a satisfaction of the debt, unless the parties 
agree so to treat it. Such a conditional payment is liable to be 
defeated on non-payment of the negotiable instrument at matu¬ 
rity, and it is surprising that there can be at the present dav any 
doubt as to the business result of such a transaction’ per Esher 
M. R., in 2 Q. B. 286 at p. 296 and ‘it has been established by 
a series of authorities, which it would be ridiculous to go through 
seriatum, that a bill of exchange given for a debt alnounts to 
conditional payrnent of that debt and is only conditional pay. 
ment so long as it is running : the payment is liable to be de¬ 
feated when the bill is dishonoured,’ per Bowen L. J., /iirfp. 300.-° 
“If a promissory note or other negotiable instrument is given 
by the borrower to the lender, and the negotiable instrument is 
itself the consideration for the loan, or if the promissory note or 
other negotiable instrument is accepted as an accord and satis¬ 
faction of the original debt, the lender is restricted to his rights 

under the negotiable instrument, by which he must stand or fall, 
in the one case the note or bill is itself the original considera¬ 
tion, and in the other the original debt has been liquidated by the 
acceptance of the negotiable instrument.^* If it is agreed be¬ 
tween the parties that the promissory note or other negotiable 
instrument shall be taken merely as collateral security for the re¬ 
payment of the loan the lender is entitled to sue upon the origi¬ 
nal consideration independently of the security and without regard 
to any rights that he may possess under the negotiable instru¬ 
ment. Further, if the terms of the agreement, by which I mean 

20. 1 East 55; 3 Br. it Ad. 660; 6 B. & C. 373; 1 M. & \V. 153; 4 Ex. 268; 

(1878) 3 Q.. B. D. 371; 5 C. P. 354; (1889) 22 Q. B. D. 610; 3C. 314- 

23C. 851 ; 1927 C. 376; 1920 L.B. I., 1923 R. 254:24 B. 360 ; 

1927 B. 437 ; 29 M. Ill ; 1933 M. 117; 4 A. 135 ; 34 A. 158; 1929 

A. 254 & 1928 P, 426. 

9 Q. B. D. 37; 22 Q,. B. D. 610 ; 41 I. A. 142 ; 7 C. 256 ; 8 C. 721; 12 

B. 443 ; 10 M. 94; 26 A. 178 & 1922 L. 307 = 2 L. 330. 
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the whole of the terms,under which the loan was made have 
been embodied In a negotiable instrument or in any other docu¬ 
ment, no evidence can be adduced in proof of the terms of the 
contract except the document itself, or secondary evidence of the 
contents of the document in cases in which secondary evidence 
thereof is admissible. It follows, therefore, that in such cases if 
the document which contains the whole of the terms of the agree¬ 
ment is not admissible in evidence a suit to recover the amount 
of the loan must fail, because the plaintiff is not in a position to 
prove the debt. 

‘‘Now in my experience it rarely, if ever happens that the 
whole of the terms of the agreement under which a loan is 
made are embodied in a promissory note or other negotiable in¬ 
strument given to the lender by the borrower except in cases in 
which the parties contract that the negotiable instrument shall 
itself be the consideration for the loan, and the lender is con¬ 
tent to accept the negotiable instrument in satisfaction of the 
debt whether or not the negotiable instrument is dishonoured at 
maturity or is otherwise unenforceable.” 

The classical ruling on the subject is that of Garth, G. J., in 
7 G. 256, who has distinguished between two classes of cases : 
(1) when the cause of action for money has once completed itself, 
whether for goods sold or for money lent and the debtor then 
gives a bill to the creditor for payment of the money at a future 
time ; the creditor, if the bill is not paid at maturity, may always, 
as a rule sue for the original consideration. (2) When the original 
cause of action is a bill or note itself and there is no cause of 
action for money lent, apart from the bill or note, in such a case 
the note is the only consideration between the parties and if for 
any reason the note is not admissible in evidence, the creditor 
must lose his money. 

This ruling has been considered by most of the High Gourts 
and has been either followed, dissented from or distinguished 
according to the exact circumstances of each case. All Gourts, 
however, are agreed with the first of Garth, G. J.’s propositions; 
it is onlv in the case of the second class of cases that difficulty 
arises. The difficulty is to distinguish whether the suit is on 
the contract itself, or whether it can be taken back to some cause 
of action independent of the contract. 

The views of the various High Gourts may l)e summarised 
briefly :— 

The Allahabad High Gourt in Nazir Khan and another v. 


22. 1929 A. 254 ; 1931 A. 183. 
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Ram Mohan Lai and another-'-^ has adopted the strict view that wher^ 
money is lent on terms contained in a promissory note given at 
the time of loan, both the promissory note and the lending beino- 
part and parcel of the same transaction, the lender suing to 
recover money so lent must prove those terms of the promissory 
note. If for any reason such as the absence of a proper stamp, the 
promissory note is not admissible in evidence, the plaintiff is not 
entitled to set up a case independent of the note in view of the 
provisions of Section 91. He cannot recover the money by 
proving orally the terms of the contract. 

It is a different matter where there is already a completed 
cause of action for recovery of money on foot of a distinct and 
a separate transaction and a promissory note is given as a colla¬ 
teral security, where a trader sells a motorbicycle to a pur¬ 
chaser on credit and later to secure the payment the purchaser gives 
a promissory note, the trader is entitled to sue for price of the 
articles sold by him and the promissory note is only a collateral 
security. In such circumstances it is agreed on all hands that 
the trader will be entitled to sue for the price of the motor bicycle 
even if for some flaw in the promissory note the promissory note 
itself may not be sued upon, being inadmissible under the law. 
But where there is no such completed transaction and the 
promissory note and the handling over of the money are part 
and parcel of the same transaction and the terms of the loan are 
the very terms of the promissory note, there is no reason to 
doubt that on the clear interpretation of Section 91, Indian 
Evidence Act oral evidence is not admissible.^ 

The Madras High Court in its latest Full Bench Judgment 
reported in 1938 Mad. 785 has held that if the promissory note 
embodies all the terms of the contract and the instrument is 
improperly stamped, no suit on the debt will lie. Section 91, 
Evidence Act, and Section 35, Stamp Act, bar the way. But 
if it does not embody all the terms of the contract, the true 
nature of the transaction can be proved ; and where an instru¬ 
ment has been given as collateral security or by way of condi¬ 
tional payment, a suit on the debt will lie. The fact that the 
execution of the promissory note is contemporaneous with the 
borrowing cannot exclude the possibility of the instrument having 
been given as collateral security or by way of conditional payment! 
Whether a suit lies on the debt apart from the instrument there- 

23. 1931 A. 183 (F.B.) ; 53 A. 114, overruling 34 A. 158 and 28 A. 293. 

24. 26 A. 178; following 7 C. 256, Disc; 1924 P. C. 50; Ref; 

6 I. C. 126 ; 13 I, C. 138; 34 A. 158 and 28 A. 293 overruled ; 

1928 A. 371, D-sc.; 1922 L. 307, Appr.; 1928 P. 426 Expl. and not 

foil.; \Case Law discussed). 

25. 26 A. 178. 
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fore depends on the circumstances under which the instrument 
was executed/^ 

Stodart, J., however, disagreed with the majority view and 
relying mainly on the Privy Council judgment in 46 Cal. 663 : 
1918 P. C. 146 observed when a man gives another promissory 
note in satisfaction of a debt or for other consideration, he gives 
at the same time a warranty that the note is a good and enforce¬ 
able instrument, If the note is bad for want of a proper stamp, 
it cannot operate as a discharge for the debt. This implied 
warranty is a term of the contract and such a warranty is not 
generally embodied in a promissory note or other negotiable 
instrument. When money or other valuable consideration passes 
and a negotiable instrument is given in exchange for that consi¬ 
deration, a cause of action arises on the consideration apart from 
the engagements evidenced by the instrument. Because the 
consideration is recited in the instrument, it cannot be said that 
no evidence can be given of it except the instrument itself. The 
consideration, that is to say, the loan for which the promissory 
note is given is the subject-matter of the contract and not a term 
of the contract within the meaning of Section 9l, Evidence Act. 
In the matter of the loan the lender consents to it only on condi¬ 
tion that the borrower gives him a negotiable instrument in the 
shape of a promissory note containing certain stipulations ; and 
the borrower for his part consents to execute a promissory note. 
If in the promissory note, the borrower embodies a recital that he 
has received the money, that is not a ' term of the contract ’ 
but merely a statement of the actual circumstances which has 
given rise to the contract.” 

Rangoon, Patna and Nagpur have taken the more lenient 
view contained in the dissenting judgment of Stordart,J., of 
Madras. It is pointed out by Page, G. J., in 12 Rang. 500 (F.B.): 
1934 Rang. 389, that in cases in which the parties agree that the 
negotiable instrument shall be taken as conditional payment only 
and not in accord and satisfaction of the original debt that term 
of the agreement is not generally embodied in the negotiable 
instrument and in such cases Section 91 has no application. 
When a promissory note or bill of exchange is given for a loan 
primafack it is given and taken as conditional payment, and not 
in accord and satisfaction of the debt. If the promissory note or 
bill of exchange is taken as conditional payment that term is 
embodied in the document cadit questio : but if it is not therein 
set out the document does not contain all the terms of the agree- 

26. A. I. R. 1926 M. 1148=98 I. C. 75 and A. I. R. 1935 M. 206=165 

I. C. 250=67 M. L. J. 912, over ruled, Case Law discussed ; 

Lnglish Case Law reviewed. 
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ment upon which the loan is made, and Section 91 does 
not apply. In such cases it is not the time when, but the 
terms upon which, the loan was made that matters, and that 
\yhcther the promissory note or bill of excliange was given at the 
time when the money was Iianded over to the borrower or subse¬ 
quently, in either case it is necessary for the Court to ascertain 
the terms of the agreement upon which the loan was made, the 
question as to what those terms were, being a question of fact to 

be determined according to the particular circumstances obtain¬ 
ing in each case.^^ 

Opinion in Bombay as well as Calcutta is divided.^^ 

The Lahore High Court is the only one which has consistently 
taken the view that a plaintifT may not fall back upon his original 

cause of action when the contract on which he partially relics 

has been reduced to writing and the said writing is inadmissible 
is 4 L dissenting note in this chorus of rulings 

r.1 • is clearly in favour of allowing the 

plaintiff to fall back on his original cause of action and to recover 

the money lent where the consideration has failed, provided that 
the fl ame of suit does not compel him to produce an admissible 
note in support of l^s claim and where that note is not the actual 
cause of action The view adopted by the Lahore High Court 
appears to involve too rigid an application of the law of evidence 
contained in Section 91 of the Evidence Act. 

If for any reason the suit on the instrument is likely to fail 

and the suit IS against the transferor it is advisable to add a 
distinct claim founded on the original consideration for which the 
instrument was taken in payment setting forth all the circum- 
stancesofthe transaction out which the claim arose. (Chalmers,) 
1 he creditor may institute a separate suit upon the original cause 
ot action or may include a claim therefor in his suit upon the 
instrument, an alternative claim upon the consideration must be 
either stated in the plaint as an independent ground of claim 


27. 

28. 

29, 

30. 


12 R. 300 (F. B.); 


1938 N. 



; 1933 N 57 


432 contra 9 R. 56. 


1936 \\ 656 ; 1926 P. 


1935 G. 658 ; 61 G. 433 ; 1936 G. 127; 23 C. 851 ; 3 C. 314 ; 39 
G. VV. N. 1235 ; 1938 B. 286 ; 24 B. 360 ; 1927 B. 437. 

1927 L. 89 ; 1934 L. 606 ; 63 P. R, 1917 ; 2 L. 330. 

53 A. Ill; 1933 M, 71 ; 1933 M. 113 ; 1936 Pesh. 143; 1935 M. 206; 
23, 24 B. 360 ; 1928 P. 426; 1934 R. 389. 
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or treated as such and an issue framed thereon. The mere 
mention of consideration as part of the transaction evidenced is 

not enough.^* 

3. Discharge by payment. Sub-clause (c) of this section 
deals with discharge by payment or performance of the contract. 
Where the instrument is of the nature of a bearer instrument pay¬ 
ment to the holder will discharge all parties. Where the instru¬ 
ment is payable to order parties will- not be discharged unless 
payment is to the indorsee. But where the indorsee sends a 
person with instructions to receive the money the money paid to 
him in the capacity of an agent of the indorsee will discharge the 
hundi,^^ but payment by mistake to some other person who re¬ 
presented himself to be the servant will not discharge the payer.^^ 

Discharge by operation of Law. 

The Act makes no mention of discharge by operation of law, 
e.g., by insolvency of debtor, or by loss of remedy on expiry of 
the*limitation or by merger of note into the judgment-debt or of a 
lesser security into a higher security. 

The principles of general law apply to negotiable instruments 
as well. 


83. If the holder of a bill of exchange allows 


Discharge by 
allowing drawee 
more than forty- 
eight hours to 
accept. 


the drawee more than 'J'[forty-eight] 
hours, exclusive of public holidays, 
to consider whether he will accept 
the same, all previous parties not 


consenting to such allowance are thereby discharged 
from liability to such holder. 


NOTES. 

Read this section with Section 63. This section does not 
apply to presentment for payment and therefore, to hundis 
payable at sight. Nor does it apply where a bill is incapable of 
being accepted and therefore no notice of dishonour is necessary 


31. 17 M. 262 ; 7 B. H, G. R. 9; 14 M. 172. 

32. 1929 L. 634. 

33. 18 1. A. 117. 

♦This word was substituted for the word “ twenty four” by S. 2 of the 
Negotiable Instruments (Amendment) Act, 1921 (XII of 1921). 

34. 48 I. G. 423 ; 19 I. G. 133. 



265 


s. 84] THE NEGOTIABLE INSTRUMENTS ACT 


to be given.Parties consenting to the allowance will not be 
discharged. 

"^84. (1) Where a cheque is not presented for 

payment within a reasonable time of 

durpres'emed'and drawcr OF pcrsoii on 

fh7r'^by whose account it is drawn had the 

right, at the time when presentment 
ought to have been made, as between himself and the 
banker, to have the cheque paid and suffers actual 
damage through the delay, he is discharged to the 
extent of such damage, that is to say, to the extent 
to which such drawer or person is a creditor of the 
banker to a large amount than he would have been 
if such cheque had been paid. 

1^2) In determining what is a reasonable time, 
regard shall be had to the nature of the instrument 

the usage of trade and of bankers, and the facts of 
the particular case. 

(3) The holder of the cheque as to which such 
drawer or person is so discharged shall be a creditor, 
in lieu of such drawer or person, of such banker to 
the extent of such discharge and entitled to recover 
the amount from him. 

35. 46 C. 584. 

36. 47 I. C. 683 ; 39 P. R. 1911. 

*This section was substituted by S. 3 of the Negotiable Instruments .\ct. 
Amendment Act, 1897 (VI of 1898) for the section, which ran as 
follows: “When the holder of a cheque fails to present it for payment 
within a reasonable time and the drawer thereof sustains loss or 
damage from such failure, he is discharged from liability to the 
nolder*’. 
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Illustrations, 

(а) A draws a cheque for Rs. 1.000, and, when the cheque ought 
to be presented, has funds at the hank to meet it. The bank fails before 
the cheque is presented. The drawer is discharged, but the holder can 

prove against the bank for the amount of the cheque. 

(б) A draws a cheque at Amballa on a bank in Calcutta. The bank 

fails before the cheque could be presented in ordinary course. A is not 

discharged, for he has not suffered actual damage through any delay m 
presenting the cheque. 

NOTES. 

This section should be read with Section 72. 

Discharge by delay in presentment of cheque. 

Cheaues are generally intended for immediate presentment 
and ^ot for general circulation. Cheques are drawn against funds 
the drawer in his bank. If the holder delays presentation 
^ H the bank fails in the meanwhile the drawer might be serious- 

and tne .“anK mils ran the drawer be expected to retain 

ly prejudiced thereby No can the drawe 

drawer .o th. .».n. 

of the actLl damage suffered by him. This is ^ 

.-tl rlisrharee Thus if a person has a balance of Ks. BUU at 

Kank and draws a cheque for Rs. 1,000 and before presenta- 
don the bank fails, the drawer will be discharged to the extent of 
Rs 800 only. The holder will have to prove for Rs. 800 in 

bankruptcy proceedings. 

It is a question of fact in each case whether the cheque was 

^ddergotlhe cheque ^ -c^esTv"indorsements is 

no excuse for delay. 

The case of cheques is different from that of bills and notes. 
T i7^ ,«ro^hriatter failure to present discharges the drawer 

injury suffered by him. ^ 

Sub-section (3). t_ u 

A eives B a cheque for Rs. 100 on his bank, where he has 

suffictnf funds. B is guilty of delay in presentment and the 


37. 2 Camp. 537. 

38. 31 M. 364. 

39. (1846) 9 Q.B. 52, 
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bank fails in the meanwhile. The bank pays a dividend of 40®/o 
to depositors. A is now entitled to rank as a creditor of the bank 
for Rs. 100 more than he would otherwise have been. This is 
the damage which A can claim. So B would rank as his creditor 
and receive the dividend of Rs. 40. This section does not apply 
to an indorser whose case is governed by Section 73. 

“Present again’*. 

Sometimes when cheques are presented to a bank and it has 
not the drawer’s funds in hand it neither honours the cheque nor 
dishonours it but returns the cheque with the remark “present 
again.” Then it is the holder’s choice either to treat the cheque 
as dishonoured or to take another chance. 

*85. (1) Where a cheque payable to order pur- 

Chequc payable indorsed by or on behalf 

of the payee, the drawee is discharged 
by payment in due course. 

(2) Where a cheque is originally expressed to 
be payable to bearer, the drawee is discharged by 
payment in due course to the bearer thereof, not¬ 
withstanding any endorsement whether in full or in 
blank appearing thereon, and notwithstanding that 

any such endorsement purports to restrict or exclude 
further negotiation. 


NOTES. 

Statutory protection given to the paying banker. 

This .section grants special protection to the banker honour¬ 
ing customer’s cheques in two cases, c.g., {a) where the indorse¬ 
ment of the payee is forged, and (b) where the agent of the payee 
without his authority indorses it on behalf of the payee We 
have discussed in our notes under Section 58 that a’banker' cannot 
debit his customer’s account with the amount of the cheque if the 
customer’s signature on the cheque is forged, because such an order 


♦Inserted by Section 2 of the Negotiable Instruments (Amendment) .Act, 
1934 (XVII of 1934). 

40. (1877) 2 C. P. B. 151. 
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is not the order of the customer. It is the duty of a banker to 
be acquainted with the signature of his customer and the banker 

can protect himself against the risk by comparing the signature 

on the cheque with the customer’s specimen signatures in his 
records. A banker is required to pay the cheques drawn by his 
customer according to the tenor. He cannot be expec^d to 
know the signatures of the payees and the indorsees ot diiierent 
cheques nor can he defer payment until he satisfies himself by 
inquiry that all the indorsements are genuine,and it is for this 
reason that the law specially protects the bank in the case of 
forged indorsements. Such payments must, however, be payrnems 
in due course and in accordance with the apparent tenor of the 
cheque The cheque should purport on the face of it to have 
been indorsed by the payee and if there is a discrepancy between 
the name of the payee and his indorsement the payment will not 
be in due course,"* nor is a payment made at the counter on a 
crossed cheque payable to order,"* nor payment of a cancelled 
cheque under suspicious circumstances,"* nor payment before 
maturity, nor payment after countermand."' Thus a cheque is 
drawn payable to A or order. It is stolen and A s indorsement is 
forged The banker is discharged from liability and can Jebit the 
drawer’s account with the amount of the cheque if the payment is 
made in due course Under English law payment made 
honestly even though negligently discharges the banker. 

Forgery of drawer’s signature. Negligence of drawer. 

Although as we have stated above the forgery of drawer’s 
signature will not ordinarily protect the banker," yet where a 
banker can show that the forgery was intimately connected with 
the negligmce of the customer he may debit the customer s ac¬ 
count with the amount of a forged cheque."^ Where all hat 
was alleged on the score of customers’ negligence was that they 
were negligent in the custody of their cheque book and the rub¬ 
ber stamps that were consequently used on the cheque, held it 
was not ^sufficient to make the customers bear the loss which 


40(2. (189\) A. C. 107. 

41. S. 10. 

42. (1932) 2 K. B. 544. 

43. S. 129. 

44. (1810) 2 Camp. 485. 

45. 1869 W. N. 127. 

45(2. (1937) 3 A. E. R. 811. 

46. (1903) A. C. 49. 

47. 31 G. 249 ; 80 I. G. 261 

A. G. 777. 


57 I. C. 226; (1909) 2 K. B. 1010; 1918 
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resulted from the forgery of the cheque stolen from their cheque 
book and the fraudulent use of their stamps/** In order to make 
the customer liable for the loss the neglect on his part must be in 
or intimately connected with the transaction itself and must have 
been the proximate cause of the loss/^ 

In the case of the Punjab National Bank^ Ltd, v. The Mercantile 
Bank of India^ Ltd.^ the Manager of the former bank used to leave 
the accountant with blank drafts and blank letters of advice 
ready signed by him for use as occasion required and the accoun¬ 
tant filled up the documents fraudulently with the result that 
the Mercantile Bank cashed certain drafts. It was held that 
though, where two innocent parties must suffer a loss that party 
should suffer whose negligence was the proximate cause of the 
loss yet it was not incumbent on the customers to contemplate 
the perpetration of such a crime as forgery or theft and that the 
negligent act of the Manager was not the proximate cause of the 
draft being cashed and it was decided that the Mercantile Bank 
should bear the loss.-'* 

Where a customer draws a cheque on his banker for Rs. 50 
carelessly leaving a blank space before the words and figures 
“fifty” and the holder filling it up as five hundred and fifty, the 
bank paying the ammnt in due course can debit it to his custo¬ 
mer’s account because in this case forgery is the direct result of 
the drawer’s negligence ‘ 

Forgery of indorsee’s signature. 

Hithertofore the view held in India has been that the word 
pavee in this section does net include indorsee nor can it be ex¬ 
tended to include indorsee and therefore, unlike in England, here 
a banker will not be protected in case he makes payment in due 
course on a cheque on which the indorsee’s signature is forged.^ 

The point is not free from difiiculty and has been recently 
discussed by Kajiji, J; in a judgment of the Bombay High 
Court who has discussed the point at some length.^ With refer¬ 
ence to the definition of payee in Section 7 and indorsee in Sec¬ 
tion 16, the learned Judge found that an indosrec is not payee or 
that it is not correct to say that the subsequent indorsee becomes 
the payee within the meaning of Section 85. But with reference 

48. 1024 R. 264. 

49. 36 B. 455. 

50. Ibid. 

1. (1827) 4 Ring. 253; but see (1006) C. 559 (P. C.) contra. 

2. 15 B. 267; 5 C. W. N. 313. 

3. Jagjiwan Dass e. .Nagar Central Bank, 50 B. 118: 1926 B. 262. 
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to clause (2) of Section 15 it was held that this clause was added 
to the Act by the amending Act 5 of 1914 as a general proytsron 
and, therefore, it certainly gives protection under Section 85 to the 
drawee and in the case of indorsee also if the signature of the 
indorsee is not genuine. On principle too there seems to be no 
good ground for distinction between the case of a forged signa¬ 
ture of the payee’s name and that of any subsequent indorsee. 

Sub-Section 2. The amendment removes the defect creat¬ 
ed by the judgment of the Bombay High Court in Forbes Camp¬ 
bell and Co. v. The Official Assignee of Bombay,^<>- and makes the 
Indian Law consistent with English Law as well as the old practice 
of the commercial community. Now in India as well the prmci- 
nle “once a bearer cheque always a bearer instrument holds 
pood A banker can safely ignore the indorsements on a bearer 
cheque But for this purpose it is to be noted that the cheque 
should be such as has been originally expressed to be payable to 
bearer by the drawer himself. A cheque which becoines a bearer 
cheque by a subsequent indorsement in blank though originally 
drawn to order is not within the ambit of this section. Where a 
drawer issues a bearer cheque the paying banker is fully protected 
if he makes the payment to the bearer, not only if any indorsement 
thereon is forged, but even if the indorsement is restrictive or 
orohibitive. The banker can safely ignore the indorsements 
on a bearer cheque. But payment must be in due course. 

*85-A. Where any draft, that is, an order to 


Drafts drawn by 


pay moncyj drawn by one office of a 

b^^k'on tnofher bank upon another office of the same 
payable to order. ^ank for a sum of money payable to 

order on demand, purports to be endorsed by or on 
behalf of the payee, the bank is discharged by pay¬ 
ment in due course. 

This section has been added by the Amending Act XXV of 
1930 Its object is to make it clear beyond all doubt that as in 

Sand the Indian Law affords protection to bankers in India 

Snst forged or unauthorised endorsements on demand drafts 
Sn by one branch of a bank upon another branch of the same 

bank. 


3a. 27 B. L. R. 34. 

*This section was inserted by S. 

(Amendment) Act, 1930 (XXV of 1930). 

971 


2 of the Negotiable Instruments 


o 


s. 86] THE NEGOTIABLE INSTRUMENTS ACT 

86. If the holder of a bill of exchange acquies¬ 
ces in a qualified acceptance, or one 

Parties not con- i* • t 

senting discharged limited to part of the sum mentioned 

by qualified or . . 

limited accept- m thc Dill, OF which substitutcs a 

different place or time for payment, 
or which, where the drawees are not partners, is not 
signed by all the drawees, all previous parties whose 
consent is not obtained to such acceptance are dis¬ 
charged as against the holder and those claiming 

under him, unless on notice given by the holder they 
assent to such acceptance. 

Explanation .—An acceptance is qualified_ 

{a) where it is conditional, declaring the pay¬ 
ment to be dependent on the happening 
of an event therein stated ; 

{b) where it undertakes the payment of part 
only of the sum ordered to be paid ; 

(c) where, no place of payment being specified 
on the order, it undertakes the payment at 
a specified place, and not otherwise or else¬ 
where; or where, a place of payment being 
specified in the order, it undertakes the pay¬ 
ment at some other place and not otherwise 
or elsewhere; 

{d) where it undertakes the payment at a time 

other than that at which under the order 
it would be legally due. 

NOTES. 

The acceptance of a bill or hundi may be either general or 
qualified. 


272 


QUALIFIED ACCEPTANCE 


[S. 86 


General acceptance is absolute and unconditional and assents 
without qualification to the order of the drawer. It is according 
to the apparent tenor of the bill. 

A qualified acceptance in express terms varies the effect of 
the bill as drawn. The holder of a bill has a right to refuse to 
take a qualified acceptance and in such a case he can treat the bill 
as dishonoured by non-acceptance.** But if he accepts a qualified 
acceptance the effect of it is, under this section, to discharge all 
those prior parties who did not agree to the holder taking such a 
qualified acceptance. The holder must give notice of the quali¬ 
fied acceptance to all the prior parties and if on receipt of such 
notice, the drawer and the prior indorsers notify their consent to 
acceptance, they will be liable in case the bill is dishonoured. If 
they or any of them do not assent the holder by taking a qualified 
acceptance discharges those who do not give their consent. 

The instances of qualified acceptance given in the explana¬ 
tion to this section are not exhaustive. Other cases of a like 
nature than those mentioned in the Explanation may also be re¬ 
garded as cases of qualified acceptance. In particular an ac¬ 
ceptance is said to be qualified when it is :— 

(1) Conditional^ i.e., makes the payment of the amount by 
the acceptor depend upon the fulfilment of a condition expressly 
stated in the acceptance. Thus bills accepted ‘^payable when a 
cargo consigned me is sold”^ or accepted “payable when in funds’* 
or accepted “payable on giving up bills of lading per S. S. 
Amazon'*^ or “To pay if there are sufficient funds of the drawer 
in hand” or accepted payable in goods,^ are all qualified accept¬ 
ances. 

(2) Partial. —An acceptance which undertakes to pay only 
a part of the amount of the bill, say Rs. 700 out of Rs. 1,000 is 
a partial acceptance. This is different from English law where 
partial acceptance is good as to that part.® 

(3) Qualified as to place* —If the acceptor accepts to make 
payment only at a particular place and not elsewhere, the accep¬ 
tance is qualified as to the place of payment.^ Thus an accept¬ 
ance in the words “Accepted payable at the Punjab National 
Bank only” or “Accepted payable at the Punjab National Bank 
and not elsewhere” is qualified acceptance, 

4. S. 91; (1807) 1 Gamp. 425. 

5. (1741)2 Str. 1152. 

6. Smith V. Vertia, 30 L.J.G.P. 56. 

7. 14 Q,. B. 891. 

8. Bills of Exchange Act, S. 44 (2). 

9. Halstead v. Skelton, (1843) 5 Q,. B, 86. 
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(4) OuaUfiedasiotime.—hn acceptance vyill be qualified as 
to time uT.en it undertakes the payment at a time odter than that 
at which under the order it would be legally due. Thus where a 
bill is drawn payable three months after date an acceptance 
accepting ‘ payable four months after date will be qualified as to 
time, so also where a bill in which no time is fixed, is accepted 
payable on a particular date.*® 

(5) Acceptance by some of the drawees Where the drawees 

are not partners and only one or some^^of them sign their 
acceptance the acceptance will be qualified. 

In addition to the above cases of qualified acceptances 
enumerated in the section, an acceptance may be qualified where 
a holder agrees to take an acceptance whereby payment is to 
be made in some medium other than money. 

Whether an acceptance is conditional or not will be a ques¬ 
tion of law to be determined according to the circumstances of 
each case.*2 If the drawee chooses to accept as agent on behalf 
of another he is nevertheless held to be pcisonally liable as accep¬ 
tor.'^ 


87. Any 


Effect of material 
alteration. 


material alteration of a negotiable instru¬ 
ment renders the same void as against 
any one who is a party thereto at the 
time of making such alteration and 


does not consent thereto, unless it was made in order 
to carry out the common intention of the original 
parties; 

and any such alteration, if made by an indorsee, 

discharges his indorser from all 

lorsce^*' ^ liability to him in respect of the con¬ 

sideration thereof. 


The provisions of this section are subject to those 

of Sections 20, 49, 86 and 125. 


10. (1850) 14 Q. B. 891; (1809) 1 Tant. 427. 

11. 29 L. J. Q,. B. 55; 27 B. L. R. 283. 

12. (1786) I T.R. 192. 

13. 13 B. 439. 
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NOTES. 

This section is based on the general principle of !aw that if a 
party to a deed makes an alteration in a covenant after the deed 
is executed not only the covenant but the whole deed becomes 
void. This rule is regarded as the law in England. Any change 
in an instrument which causes it to speak a different language in 
effect from that which it originally spoke, which changes the 
legal identity or character of the instrument either in its terms or 
the relation of the parties to it is a material change, or techni¬ 
cally an alteration, and such a change will invalidate the instru¬ 
ment against all parties not consenting to the change. This is a 
wholesome rule founded on sound policy and may be defended 
on two grounds, namely, firstly, that no man shall be permitted on 
grounds of public policy to take the chance of committing fraud 
without running any risk of loss by the event when it is detect¬ 
ed,^* and, secondly, that by the alteration the identity of the 
instrument is destroyed and to hold one of the parties liable 
under such circumstances will be to make for him a contract to 
which he never agreed.*^ In the case of negotiable instruments 
this principle has been adopted to its full extent by Sections 87, 
88 and 89 of the Act, and any material alteration effected in an 
instrument by any person whomsoever renders it void.**^ 
When a document purporting to have been executed by two 
persons of which one is proved to be a real executant while the 
other signature is a forgery, the addition of the forged signature 
prejudices the non-executant and claim can be brought on such 
invalid note even against the executant.*^ 

What is material alteration ? 

The question, to what extent the identity of an instrument 
must be changed in order that its legal effect will be altered so 
as to bring the case within the terms of material alteration vitiat¬ 
ing the instrument, must depend upon the nature of the altera¬ 
tion in each particular case. The test is not necessarily, how¬ 
ever, whether the pecuniary liability of one of the parties has 
been increased by the change. It is of no consequence, w’hether 
the alteration would be beneficial or detrimental to the party 
sought to be charged on the contract,*** The motive of the 
person making the alteration is to a large extent immaterial. The 
important question is whether integrity or identity of the contract 


14. 25 1. C. 661. 

15. 12 C. 313 ; 7 C. 616 ; 29 B. 616 ; 33 C. 812. 

16. 7 G. 616. 

17. 1934 R. 451. 

18. 1936 R. 136; 1940 M. 62. 


275 


S. 87] THE NEGOTIABLE INSTRUMENTS ACT 

have been changed. It is to prevent and punish such tampering 
as changes the identity of contract, that the law does not permit 
the plaintiff to fall back upon the contract as it was originally 
or the law annuls the instrument as to the party sought to be 

wroneed. An alteration which in any way alters the operation 
of the instrument and the liabilities of the parties thereto, or 
which alters the business effect of the instrument is material 
alteration.15 Again, such alteration must be subsequent to the 
execution of the document and made without the consent ol the 
party who was sought to be made hable.^'^ The following are 

instances of material alterations^* : 

(1) Alteration of the date of execution is material alteration, 

for the effect of the alteration would be to make the executant 
liable for an additional period’s interest and to postpone or 
accelerate the time of payment.^- It may be done with consent 

of all prior parties.^* 

(2) Alteration of the amount payable or of the rate of in¬ 
terest.'^ Such alteration would invalidate the instrument even 
though the real amount is admitted by the defendant."^ So also 
any alteration in the rate ot interest or exchange.^ 

(3) Alteration in time of payment.'^ 

(4) Alteration in place of payment,'® Cancellation of the 
place mentioned in an instrument entering the name of a place 
where none is mentioned ; change in the name of one place 
into another without the consent of parties is material altera¬ 
tion for not only will it give jurisdiction to a Court which, 
does not possess it, to try a suit on the instrument, but also, to 
change the business effect of the document. 


19. 

20 . 
21 . 









38 M. 746; 25 C.VV.N. 942; (1882) 9 Q. B. D. 555. 

1936 M. 154. 

Bills of Exchange Act, S. 64 (2). 

1926 B. 91 ; 12 M. 239; 52 B. 584 (P.C.): 77 I.C. 761; 3 A.L.J. 683; 
7 G. 616. 


77 I.C. 761. 

1936 R. 136. 

1922 L. 40; 12 M. 239 ; 12 C. 313; 


L. 262; 25 I.C. 667; 6 


B. 371; 74 I.C. 320. 

23 A.L.J. 253; 9 M. 399; 3 R. 227; 6 B. 371; 49 M.L.J. 132. 
(1790) 3 Exp. 155; 1936 R. 136. 

38 M. 746; (1813) 1 M. and 735. 


29. 3C. 220. 
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(5) Alteration in the medium of payment, though does no 
injury to a party, will amount to material alteration for the pro¬ 
misor will be bound to make payment in a currency other than 
that in which he has agreed to make payment. 

(6) Alteration affecting the number or relations of the 
parties or their legal character.^® Addition of a new party ; 
may be even beneficial to some parties, yet amounts to material 
alteration.^^ Changing of joint liability to joint and several, 
obliteration of the crossing of a cheque or converting an order 
instrument into a bearer instrument are all material alterations.^- 
An alteration which is material remains so even though it is for 
the benefit of the party bound by the instrument.^^ 

(7) Tearing an instrument in a material part is material 
alteration. 

(8) Alteration in the dates of the indorsements of the pay¬ 
ment is material alteration.^^a 

The following, however, have been held to be not amounting 
to material alterations :— 

(1) Correction of a mistake in date to carry out the com¬ 
mon intention of the parties.^** 

(2) When an alteration seems only to state explicitly what 
was already clearly implied in the document or what the law 
would infer from it, it is not material. 

(3) Alteration of a bill payable to ‘*A or bearer” to ‘‘A or 
order” is not material nor striking out of words ‘'or order.”^*^ 

(4) Addition of words “On demand” while no time is fixed 
for payment.^^ 

(5) When in a bill payable after sight the time for pay¬ 
ment was extended from time to time and the date noted in the 

30. (1826) 4 Bing. 28; 9 I.C. 463 ; 26 M.LJ. 257. 

31. 33 G. 812; 1923 A. 123; 1936 O. 43t; 13 M. & VV. 123; 24 LJ.Q.B. 

285; 1935 M. 40. 

32. 9 L.W. (1826) 2 P.G. and P. 363. 

33. 33 G. 812 ; 3 R. 227. 

33a. A.I.R. 1940 M. 62. 

34. 2 L. B. R. 324; 32 W. R. 482; 22 M.LJ. 121. 

35. 1 L.B.R. 325. 

36. (1821) 2 C. and P. 368. 

37. 1868 L.R. 3 Q,. B. 573. 
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margin was changed accordingly, the alteration is not material.^® 

(6) An alteration made before the instrument was issued.^'’ 
Thus where a person came to a creditor and represented that 
his father would be coming later and asked him to prepare a 
pronote in which both of them will join and make themselves 
liable for the amount due and accordingly he fixed his thumb 
impression on the pronote that was then prepared, but as the 
father did not turn up, he first intended to take away the pro¬ 
missory note and have it executed by his father, but subsequently 
at his request the word “nisani” of the father was written across 
the stamp to indicate the execution by the father, held, there was 
no material alteration/® 

(7) Where the alteration is not apparent and the bill goes 
into the hands of a holder in due course, such holder can inforcc 
payment of the bill. 

(8) Where provision for interest is made in a bill and raic 
is also specified, simple addition of the words “with interest” is 
not material alteration/* 

(9) Addition of an attesting witness is not material altera¬ 
tion in a document attestation of which is not necessary under 
the law.‘^ 

(10) An endorsement purporting to be receipt of considera¬ 
tion outside the body of the note and the signature does not form 
part of the note, nor does it change the integrity and identity of 
the contract. Hence such alteration does not vitiate the note. 
An alteration must be something which appears to be attested 
by the signature before it can be called a material alteration/^ 

(11) Where in a Sarkhat as originally drawn reference to 
the payment of interest was omitted through accidental omission 
and the creditors subsequently made an alteration in corporating 
agreement to pay interest, it was held that such alteration did not 
render the Sarkhat void and oral evidence was admissible to prove 
the agreement/^ 

38. 50 B. 656 ; l928iB. 231 (P.C.). 

39. {iBin 3 Camp. I; 1925 M. 929; 1936 M. 154. 

40. 1936 M. 154. 

41. 49 M.L J. 132 {P.C.). 

42. 12 C. 313 ; 51 M. 70 ; 15 B. 44. 

43. 1936 M. 616. 

44. 1939 A. 248. 
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Alteration of entries of repayment. 

The principle that a document in which alterations have 
been introduced is void and no decree can be based on a void 
document should not be acted upon in a case where the alterations 
which have been found to have been made by the creditor not in 
the entry basis of which his suit has been instituted but in an entry 
relating to repayment,^ 

Onus. 

Where an instrument appears to be altered onus of 
showing that the alteration was proper is on the person 
suing.-*^ 

Alteration, by vphom ? 

When the corresponding section of Bills of Exchange Act 
where the language was almost identical with this section came 
up for construction before their Lordships of the Judicial Com¬ 
mittee in Hong Kong and Shinghai Corporation v. Lo Lee it was 

held by their Lordship that the words of the section related only 
to alterations effected by the will of the person by whom or under 
whose direction they were made and that they did not apply to a 
change due to a pure accident such as the document being 
mutilated and defaced by the wash and ironing of the garment 
in which it was left or by the ravages of the white-ants or the seal 
of a deed being torn off by a child or eaten off by rats or burnt 
by the hot end of a cigarette. Thus it has been held that the 
alteration referred to in this section refers to a deliberate altera¬ 
tion by a party to the instrument or by one on whom his interest 
had devolved and not by a stranger particularly when no conduct 
can be imputed to the party in whose interest the alteration has 
been effected or from which his complicity, laches or negligence 
may be inferred/® 

A promissory note altered by a stranger, though may be void 
under Section 87, does not become inadmissible in evidence and 
the promisee or his representative can bring an action based on 
the original consideration/^ 

Where a Nam Jogi Hundi drawn by B and made payable to 
C, is obtained by A and sent by him by ordinary post to G, but 
the hundi was intercepted by some thief who cleverly removed 
the name of G the payee thereon thus making the hundi read 

45. 1940 L. 228. 

46. 1939 L. 31. 

47. no I.C. 127 = 44 T. L. R. 233. 

48. 7 C. 616 j 67 R. R. 638 ; 103 R. R. 377; 44 T. L. R. 233 ; IIO I. C. 

127 ; 150 1. R. 984 ; 1940 M. 62. 

49. 1940 M. 62. 
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payable to third person and on the reverse he made an indorse¬ 
ment making the hundi amount payable to one G and the hundi 
was delivered to G who presented to the drawee who paid the 
amount of the hundi to G and A brought a suit against the 
drawer and the drawee on the basis of the hundi it was held that 
it was not open to the plaintifl' to say that the drawer is yet 
liable after the payment of the hundi by the drawee after the 
forged indorsmjnt especially as the defendants were in no way 
concerned or privy to the alteration in the hundi. The drawer 
was in no way responsible for the hundi falling into the hands of 
the thief or the alteration which resulted in the loss of money to 
A or in the payment by the drawee of the hundi, hence the proxi, 
mate cause could not be laid at the door of the drawee and he 
was, therefore, not liable. But the drawee not being in a position 
to return the hundi in an undischarged state would certainly be 
liable in damages for wrongful conversion of the hundi, 

the measurement of damages being the amount of the 
hundi. 

Effect. 

Where there is no cause of action apart from the inadmis¬ 
sible document the whole claim fails with the inadmissible docu¬ 
ment.* Where money is lent on terms contained in a promis¬ 
sory note given at the time of loan, both the promissory note and 
the lending being p irt and parcel of the same transaction the 
lender suing to recover money so lent must prove those terms 
of the promissory note. If for any reason such as the absence 
of proper stamp the promissory note is not admissible in evidence 
the plaintiff is not entitled to set up a case independent of the 
note in view of the provisions of Section 91 of the Indian Evi¬ 
dence Act. He cannot recover the money by proving orally the 
terms of the contract." Even where a suit was based on a receipt 
executed simultaneously witii a promissory note which was in¬ 
admissible for want of proper stamp, held, that the receipt of 
money by one person from another does not by itself entitle the 
latter to recover it, and when the undertaking to repay is con¬ 
tained only in the promissory note which is inadmissible, no suit 
can be brought on the basis of the receipt.^ No suit is inain- 

50. 1940 B. 82 ; (1854) 28 L. J. Q.. B. 261 ; 15 B. 267; 1 L. 262; (1886) 

3 L. T. R. 182. 

1. 1 L. 429 ; 18 G. W. N. 617 ; 85 I.G. 420; 33 G. 812; 23 M. 137. 

2. 1931 A. 183 (F.B.): (31 A. 158 and 28 A. 293 overruled; 1928 A. 
371 distinguished: 1922 L. 307 approved; 1928 P. 426 explained 
and not followed). 

1933 A. 109, following 1931 A. 183 (F.B.). 

280 


3. 


EFFECT 


[S. 87 


tainable when the consideration is contemporaneous with the in¬ 
admissible document^ or execution of the pronote is simultane¬ 
ous with the advance of money because the debt can be proved 
only by the pronote.^ But where there is a cause of action 
complete in itself before the giving of a promissory note and 
independently of it or where the debt is antecedent to the docu¬ 
ment a person rnay sue on that cause of action, but where it is 
not so even admission of the loan in the written statement can¬ 
not give to the plaintiff a cause of action and Section 58 of the 

Evj^dence Act would not cure the defect/ But see Kanwar 

Bahadur w. Suraj Baksh,^ It h^s been held that the factum 

of the loan can be proved and suit can be based on the original 
cause of action even where it is not separable from the instru- 
ment, though oral evidence to prove the terms of the contract is 
inadmissible and further that though the stipulation as to interest 
confined in such a document could not be proved interest could 
yet be allovyed by way of compensation calculating it in the same 

,0 Lalbahadur Singh Rajpal Singh v. 
Sheikh Ghulam Tasin,^^ where it has been held that even where 
the alleged loan and the promissory note are contemporaneous 
and the note is inadmissible in evidence, the plaintiff can prove 
the loan transaction only apart from the defective instrument 
there being no intention to deliver the money gratuitously or in 
satisfaction of any obligation. Where the suit on the original 
cause of action would be time barred a decree cannot be given on 
an insufficiently stamped pronote even where the defendant ad 
mits his liability.” Where a suit on the altered pronote is 

withdrawn without permission of Court to bring a fresh suit a 

subsequent suit on another pronote executed for the same consi¬ 
deration and in respect of the same subject-matter as the original 
one is barred.>2 Where there has been a meterial alteration in 
the document, the further questions for the consideration of the 
Court are whether the alteration is fraudulent or innocent and 
whether the plaint is or can be based on the original loan itself 
and evidence exists aliunde. Where the alteration is fraudu¬ 
lent the Courts will not allow the plaint to be amended and the 


4. 1932 M. 693; 1922 L. 307. 

5. 1933 M. 71 ; 1932 M. 687, 

6. 1922 N. 23. 

7. 1933 N. 7. 

8. 1932 Oudh 235 (F.B.); 1934 O. 57. 

9. 1916 P. G. 46 ; 1924 0.59. 

10. 1933 N. 57. 

11. 1933 Oudh 18. 

12. 1935 O. 434; cf. 41 I.B. 142 (P.C.). 
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plaintiff to fall back on the original cause of action.But where 
the alteration, though material, is innocent and the plaint is based 
on th? original cause of action as well as on the document altered, 
the claim, if properly proved, can be allowed on the original 
cause of action.Or if the original plaint is not on the 
original cause of action it is open to the plaintiff to apply and 
the Court to consider whether the plaintiff should be allowed to 
amend it.*^ 

88. An acceptor or indorser of a 
negotiable instrument is bound by his 
Acceptor or in- acceptance or indorsement, notwith- 

dorser bound not- ^ 

withstanding pre- standing any previous alteration of the 

vious alteration. ^ ^ 

instrument. 

NOTES. 

An alteration affects only those persons who have already 
become parties at the date of the alteration. Those who take an 
altered instrument cannot complain. 


89. Where a promissory note, 
Payment of in- bill of exchange or cheque has been 

strument on which . • ii i*. j i_ i. j i. 

alteration is not materially altered but does not appear 
apparent. have been so altered, 

or where a cheque is presented for payment which 
does not at the time of presentation appear to be 
crossed or to have had a crossing which has been 
obliterated, 

payment thereof by a person or banker liable 
to pay, and paying the same according to the appa¬ 
rent tenor thereof at the time of payment and other¬ 
wise in due course, shall discharge such person or 
banker from all liability thereon; and such payment 


13. 1939 P.256. 

14. 1 L. 429. 

15. 1926 B. 47; 1938 M. 785; 1940 M. 62. 
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sh 3 .ll not be questioned by reason of the instrument 
having been altered or the cheque crossed. 

NOTES. 

A draws a cheque for Rs. 50 in favour of B. B without the 
consent of A alters the figures to Rs. 550 and the cheque apparent¬ 
ly looks as if it is actually drawn for Rs. 550. The bankas' mak¬ 
ing payment of the cheque in due course can debit the account of 
A with the amount of Rs. 550.^^ 

Extinguishment , ^ exchange which 

of right of action iias been negotiated is, at or after 

to"r's‘ha^dr^''‘'*' maturity, held by the acceptor in his 

own right, all rights of action thereon 
are extinguished. 

NOTES. 

This section deals with the final discharge of a bill and 
though, it is not expressly applicable to promissory notes its 
principles will correspondingly apply to notes as well.*^ The 

liability of the maker of a note is similar to that of the acceptor 

of a bill. When the principal debtor becomes the holder of a 
note or bill at or after maturity in his own right, the right and 
the liability unite in the same person and cancel each other 
The instrument is, therefore, discharged.*® 

It is necessary that the bill should come back into the hands 
of the acceptor in his own right and not in his capacity as execu¬ 
tor, administrator, trustee or agent for some body else. It should 
come to him for consideration and at or after maturity. A bill 
paid before maturity does not cease to be negotiable and can¬ 
not be discharged.^® 

CHAPTER VIII. 

Of Notice of Dishonour. 

91 . A bill of exchange is said to be dishonour- 

Dishonour by cd by non-acceptance when the 

non-acceptance. , 

drawee, or one of several drawees 


16. 31 G. 249. 

17. (1846) 2 C.B 454. 

18. (1827) 4 Bing. 149. 

19. 5 B.L.R. 619. 

20. 82 I.G. 501 ; 5 M. 108; 1927 P. 417 
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not being partners, makes default in acceptance 
upon being duly required to accept the bill, or 
where presentment is excused and the bill is not 

accepted. 

Where the drawee is incompetent to contract, 
or the acceptance is qualified, the bill may be treated 
as dishonoured. 

NOTES. 

A bill or hundi may be dishonoured cither by non-acceptance 
or by non-payment. We know that a bill of exchange operates 
as an undertaking from the drawer to the payee, and every 
subsequent holder, that the drawee is a person competent to 
accept, that is, engage to pay ; and that he will when requested 
accept and, when, it becomes due, pay it. The engagement 
being single and not double, when a drawee dishonours a bill by 
non-acceptance, the holder need not wait till the day of pay¬ 
ment, but can immediately give notice of dishonour to all the 
parties to the bill whom he wants to hold liable.^* 

A bill is said to be dishonoured by non-acceptance :— 

(1) When it is presented to the drawee for acceptance and 
he does not accept it within 48 hours from the time of present¬ 
ment for acceptance. 

(2) When the drawee is incompetent to contract. 

(3) When the drawee is a fictitious person or after reasonable 
search cannot be found. 

(4) When presentment for acceptance is excused and the 

bill is not accepted (see notes to Section 61). 

% 

(5) When the acceptance is a qualified one or when one 
or some of several drawees not being partners make default in 
acceptance on being duly required to do so. In this case the 
holder has the option at his own risk of treating the bill as 
accepted. 

92. A promissoiy note, bill of exchange or 

Dishonour by chcquc is Said to be dishonoured by 
non-payment. uou-payment whcn the maker of the 

note, acceptor of the bill or drawee of the cheque 


21 I B. 23; 20 B. 133. 
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makes default in payment upon being duly required 
to pay the same. 

NOTES. 

This section deals with dishonour by non-payment. A bill 
after being accepted has got to be presented for payment on the 
dL of Us maturity. On acceptance the acceptor becornes 

principally liable to make the payment on maturity and if he 

X to make such payment the bill will be treated as dishonour¬ 
ed by non-payment. In the case of a pronote the maker is the 
principal debtor, and if he fails to make payment when it is due, 
Ae no^te is dishonoured by non-payment. A cheque is dishonour¬ 
ed bv non-payment as soon as a banker refuses to pay and the 
holder can at once turn to the drawer for payment. Besides 
these cases of dishonour by non-payment under Section 76, when 
Jhrpresentment of an instrument for payment is excused and 
the instrument having become overdue remains unpaid, it is to 
be regarded as dishonoured by non-payment. 

93. When a promissory note, bill of exchange 

or cheque is dishonoured by non- 

„otuTlhouI?re acceptance or non-payment, the 

holder thereof, or some party thereto 
who remains liable thereon, must give notice that 

the instrument has been so dishonoured to all other 
parties whom the holder seeks to make severaUy 
liable thereon, and to some one of several parties 
whom he seeks to make jointly liable thereon. 


Nothing in this section renders it necessary to 
give notice to the maker of the dishonoured promis¬ 
sory note or the drawee or acceptor of the dishonour¬ 
ed bill of exchange or cheque. 

NOTES. 

When a bill or a note is refused acceptance or payment 
notice of such refusal must immediately be given to any party to 
it to whom the holder wishes to have recourse.*' So necessary 


22. Bills of Exchange Act, S. 47. 

23. 25 I. G. 888; 28 M. 526. 
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is notice of dishonour in case of negotiable instruments that it is 

regarded as a part of the engagement of the drawer and the 
indorsers, that they will be liable only if presentment is duly 
made, and, m case of dishonour, they are promptly informed that 
acceptance or payment has been refused.^^ The object of giving 

*u^*'*^^u*^ ^^niand payment, but to inform the party notified 

that the engagement on the bill or note has been broken by the 
principal debtor, and that, he being the surety, will now be liable 
for payment. A drawer of a bill should not he indefinitely kept 
m the dark as to whether the dravvee has honoured the bill or 
not and in case of dishonour it is his right to be immediately 

informed of the fact so that he may protect himself against the 
draweeby withdrawing his effects or by any other means that 

are open to him. A drawer cannot keep his assets locked up 
fo^r an indefinite time and, soon after the expiry of the due date 

of payment, if no notice has been received by him, he can well 

assume that the bill has been met in the ordinary course and his 
liability is at an end. Notice is necessary whether a bill is pay¬ 
able at sight or on demand,2'’ or is an accommodation bill.^^ If 
any neglect IS made m giving such a notice within a reasonable 
time from the date of dishonour, the drawer and the indorsers 

would become discharged and specially when they are likely to 

suffer injury from such neglect for example where the drawer 
becomes insolvent or is otherwise rendered unable to pay The 

wording of the section is general and wide enough to cover the 

case of an indorsement of a pronote before or after dishonour and 
the obligation of an indorsee to give notice of dishonour by 
non-acceptance or non-payment to the indorser exists whether 
the pronote was dishonoured or not before indorsement.*^ 

Form of Notice. 

Notice of dishonour does not mean mere knowledge : and a 
party is entitled to a formal communication of the fact of dis¬ 
honour even though it may be shown that he knew that the in¬ 
strument made or drawn by him would be dishonoured Notice 
may, however, be oral, at the telephone, or by wire or even 
proved by circumstantial evidence.-'* But mere oral casual 

24. Bcrridge v. Fitzgerated, (18691 L.R.Q.B, 639. 

25. (1864; I VV. R. 75. 

26. 15 n. 267; 1919 M.W.N. 780. 

27. Wilkns r. Jackson, (1794) 1 Peake 267. 

28. \ViIkas e. Jackson, (1794) 1 Peake 267. 

29. 1931 M. 113. 

30. Carter v. Flower, 16 M. and VV. 743. 

31. 26 M. 526; 7 G. and P, 555. 
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information will not be sufficient.^^ Even a demand for payment 

or protest does not amount to notice.^^ Nor mere demand of 

‘peth,’ z.tf.j duplicate of a hundi. 

« 

Notice by whom. 

Notice must come from the holder or some person entitled 
or who, as party to the bill probably will be entitled to call for 
payment or re-imbursement. The agent of any such party may 
give notice.^^ A notice by a stranger is a mere nullity.Notice 
from the acceptor has been held sufficient. But a nDtice given 
by the holder or any other party enures to the benefit of all who 
stand between that party and the person receiving it,^^ and a 
notice given by one party to another and communicated without 
delay by that other to prior parties renders them liable to him 
who gave the first notice. 

Notice to whom. 

Obviously no notice need be given to a maker or an acceptor 
who are the principal debtors, and are duly bound to provide 
for payment of the instrument on the due date and at the proper 
place. It is they who dishonour an instrument, in fact dishonour 
is a matter within their special knowledge the fact of which 
is to be communicated to parties whose liability would arise 
thereafter. Notice must be given to all other parties whom the 
holder seeks to make liable. In case of the death of such a 
person it may be given to his legal representative, and in case of 
his insolvency it may be given to him or his Official Assignee. 
When there are two or more parties jointly liable as drawers or 
indorsers notice to one of them is sufficient to bind all of them. 
Notice is to be given to parties to the instrument and not to third 
parties, such as guarantors. 

Effect of omission to give notice. 

Notice being a necessary part of the engagement of the 
draw'er and the indorsers, omission to give notice would discharge 
all parties other than the maker or the acceptor. They are 
discharged not only on the bill or note but also in respect of the 
original consideration.^® 

32. 13I.C. 255. 

33. 55 M.LJ. 34; 1920 M.W.N. 65. 

34. 7 B.N.G. O.C. 137. 

35. Stewart t’. Kennett, (1809) 2 Camp. 177; Rowe v. Tipper, (1853) 22 
L.J.C. P.135. 

36. 16 LJ.Q,.B. 292, Easter Smith. 

■ 37. Turner v. Leech, (1821) 4 B. and Aid. 451, 

38, Krishanji v. Ranjimal, 24 B. 360 ; 27 M. 540. 
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Notice in the case of hundis. 

The provisions of the Act relating to notice are applicable 
to hundis as they are to other bills of exchange. They are not 
merely to be extended to the hundis on the ground of reason¬ 
ableness,-^ but are, under Section 1, clearly applicable to hundis 
in the absence of a special custom to the contrary.^*^ Even 
before the Act the Hundi Law Merchant required some 
reasonable notice before holding the indorser or drawer 
liable/^ 

Under the Mohammadan law the holder of hundi is 
not required to give notice of dishonour to the drawer.-**"- 

94. Notice of dishonour may be given to a duly 

authorized agent of the person to whom 

Mode in which ... 

notice may be it IS required to be given, or, where he 

given. 

has died, to his legal representative, or, 
where he has been declared an insolvent, to his assig¬ 
nee ; may be oral or written ; may, if written, be sent 
by post; and may be in any form; but it must inform 
the party to whom it is given, either in express terms 
or by reasonable intendment, that the instrument has 
been dishonoured, and in what way, and that he will 
be held liable thereon ; and it must be given within a 
reasonable time after dishonour, at the place of 
business or (in case such party has no place of 
business) at the residence of the party for whom it is 
intended. 

If the notice is duly directed and sent by post 
and miscarries, such miscarriage does not render the 
notice invalid. 

39. 33 A. 4. 

40. Krishna Pcth v, Haivaji, 20 B. 488 ; 6 A. 78 and 33 A, 44. 

4J. 1 W. R. 75 ; 2 W.R. 214 ; 9 B. L. R. 447 ; 3 Agra 268 ; 12 C.L. R. 
333. 

41a. 7 B. L. R. 434. 
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NOTES. 

This section enables the notice to be given to the duly 
authorised agent of the persons mentioned in the last section. A 
“duly authorised agent” is not necessarily an agent specifically 
authorised to receive notice, though he must be one who has at 
least implied authority to do so. Thus a notice to a solicitor of 
an indorser will not be good^ 2 ^ though one given to an agent for 
the general conduct of the business is good. 

Notice to legal representative is optional under this Act 
though it is compulsory in England/^ A notice addressed to 
deceased indorser the fact of whose death is not known to the 
holder is not invalid.Notice has got to be given, however at 
the place of business or residence of the indorser at the time of his 
death.^5 

Notice to assignee is optional in England as well as in 
India. 

Persons who are not liable on an instrument like transferors 
by delivery are not entitled to notice even though they may be 
liable on the original consideration/^ 

We have already discussed in Notes to Section 93 that no 
special form is prescribed for a notice.**® It may be written (not 
necessarily signed) or oral, may be given personally or 
through messenger/or through post or telegraph or telephone. 
A mere demand of payment is not sufficient nor does knowledge 
on the part of the drawer or indorser amount to notice.® A notice 
through post or telegraph is certainly more expedient for— 

{i) if it is properly addressed^ and it miscarries, the sender 
is not responsible once he has posted it into the post box 

42. Crosse v. Smith, (1813) L. M. and S. 544. 

43. Bills of Exchange Act, S. 49. 

44. S. 97. 

45. S. 98. 

46. (1877) 4 Gh. D. 795. 

47. Murray v. King, (1821) 5 B. and Aid. 165. 

48. 19 C. 146. 

49. Maxwell v. Brain, (1864) 104 J. N, S. 32. 

50. Phillips V. Gould, (1838) 8 C. and P. 355. 

1. (1852) II G. B. 1011 ; (1805) 2 Smith K. B. 40-1. 

2. 13 I. C. 265. 

3. (1839) 5 M. and W. 418. 

4. (1852) 7 Q,. B. 828. 

5. (1836) 1 Moo. and Rob. 543. 
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(ii) nor is he responsible for the delay caused by Post Office 
authorities. A notice sent per messenger reaching later than 
the time when a notice by post is due to arrive in oridinary course 
is too late.^ 

Contents of Notice. 

Notice need not be signed but it must infrom the party to 
whom it is given :— 

(i) That a specified instrument has been dishonoured. A 
mere misdescription of the instrument or insufficient description 
shall not vitiate the notice, unless the party to whom the notice is 
given is in fact misled thereby.^ 

(n) Whether the instrument has been dishonoured by non- 
acceptance or by non-payment.® 

(Hi) That he will be held liable on the dishonoured instru¬ 
ment.^ 

Reasonable Time. 

Notice of dishonour must be given within reasonable time of 
dishonour. Reasonable time is defined in Section 105 post. The 
requirement of a prompt notice is based on a just and equitable 
principle which is now generally applied to hundis*® in the 
absence of any local usage to the contrary." There is a custom 
in Bombay that when a hundi has been dishonoured and return¬ 
ed, but a conditional payment is made, the amount paid should 
be refunded unless the hundi is again presented within 4 days, 
and consequently when the drawee of a hundi so dishonours and 
returns the hundi and conditional payment is made but the hundi 
is not presented again within 4 days and the amount is refunded, 
the drawer cannot be made liable on the hundi.If the drawee 
refuses to accept a hundi or to pay after acceptance notice of dis¬ 
honour should be given to the immediate indorser within a reason¬ 
able time. A promise to pay by the indorser indorsed upon a hundi 
after it has been dishonoured does not amount to waiver of notice 
but if supported by other evidence may show that the indorser 
has received notice of dishonour. In the case of hundis the 

6. (1805) 6 East 3 ; (1869) L. R. 4 Q,. B. 639 

7. (1846) 9 Q,. B. 608 ; (1841) 7 M. and W. 436. 

8. (1834) 1 Bing. N. G. 194. 

9. (1834) 7 Bing. 539 ; 26 M. 526. 

10. 6 A. 78; 33 A. 40. 

11. 20 B. 488. 

12. 1933 N. 399. 
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indorsee is bound to give notice of dishonour to the indorser 
within a reasonable tinie and the question of reasonable notice 
to be determined in accordance with the local custom and 
whether the party is prejudiced for want of such notice must be 

taken into consideration. The strict rules of English law are not 
to be applied to hundis.i^a 

English rule of prompt notice by return post does not 

apply to hundis/3 Under Mohammedan law, the holder of a 

hundi IS not required to give notice of dishonour to the 
drawer/*^ 


95. Any party receiving notice of dishonour 

Party receiving must, in Order to render any prior 

must transmit ^ ^ ^ r' 

notice of dis- party liable to himself, give notice of 

honour. j* i. ^ 

dishonour to such party within a 
reasonable time, unless such party otherwise receives 
due notice as provided by section 93. 


NOTES. 

® given by or on be- 

W n of all subsequent holders 

nart.Vc l ^*^* 1 ?*^ indorsers who have a ri^ht of recourse against all 
parties to whom it is given. Thus if A, B, G, D and E are the 

indorsers of a bill and F is the holder, a notice of dishonour 
given by F to A will enure to the benefit of B, G, D, and E as 
they have themselves a right of recourse against A. But the 
holder may have omitted to give notice to any or some of the 
prior parties, or his notice may be defective in law. In such a 
case a prior party will not be entitled to claim against any party 

not reached the person whom he wants 
to hold liable. It is safe and expedient therefore for him to 

transmit immediately the notice which he has received to all 

prior parties. When a party receives a notice he has the same 

period of after receipt of the notice for giving it to prior 

parties which the holder has after dishonour. ^ ® 


96. When the instrument is deposited with an 
pre- agent for presentment, the agent is 
entitled to the same time to give 


12a. 21W. R. 62. 

13. 17 W. R. 442 and 6 W. R. 301. 

14. 7 B. L. R. 434. 
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notice to his principal as if he were the holder giving 
the notice of dishonour, and the principal is entitled 

to a further like period to give notice of dishonour. 

NOTES. 

When a bill is deposited with an agent for presentment and 
is dishonoured the agent can himself give notice to prior parties 
on behalf of the holder. But it is not obligatory on him to do 
so. He may give notice to his principal and the principal may 
then give notice to parties to whom he wants to hold liable. The 
agent is also entitled to the same time for giving notice to the 
principal to which the holder would have been after dishonour. 
One branch of a Bank is for the purpose regarded as the agent 
of another and is independently entitled to time for giving notice.*^ 
A bill is payable at the Punjab National Bank Lahore. It is 
endorsed in blank by the holder. The holder deposits it with 
the Peoples Bank at Amritsar for collection. The Lahore branch 
of the Peoples Bank presents it for payment to the Punjab National 
Bank. The bill is dishonoured. The Lahore branch of Peoples 
Bank is entitled to a day to give notice of dishonour to its Amritsar 
branch. The Amritsar branch of the Peoples Bank is entitled 
to time to transmit the notice to its customer. The customer 
or the holder is further entitled to reasonable time to give notice 
to the indorsers. 

97. When the party to whom notice of dishonour 

When party to is despatched is dead, but the party 

whom notice is i • i ... « 

given is dead. despatching the notice is ignorant ot 
his death, the notice is sufficient. 


NOTES. 

If the fact of death is known to the holder a notice addressed 
to the dead person is a nullity. Notice after death of a person 
may be given to the legal representative or left at the residence 
or place of business of the deceased, 


When notice of 
dishonour is un* 
necessary. 


98. No notice of dishonour is 
necessary— 


{a) when it is dispensed with by the party 
entitled thereto; 


{b) in order to charge the drawer, \vhen he 
has countermanded payment; 


15. (1898) 1 Q. B. 288; (1878) 3 A. C, 325. 
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(i:) when the party charged could not suffer 
damage for want of notice ; 

{d) when the party entitled to notice cannot 
after due search be found ; or the party 
bound to give notice is, for any other 
reason unable without any fault of his own 
to give it; 

{e) to charge the drawers when the acceptor is 
also a drawer ; 

{f) in the case of a promissory note which is 
not negotiable ; 

(g) when the party entitled to notice knowing 
the facts, promises unconditionally to pay 
the amount due on the instrument. 

NOTES. 

The rule in Section 93 requiring holder to give notice of dis¬ 
honour to the person or persons other than the drawee, acceptor 
or the maker, whom he seeks to make liable on the bill admits 
of no departure except in the cases enumerated in this section. 
It is for the person relying on any such exception to establish all 
the requirements thereof.^® 

(1) It is not necessary to give notice to a party who has dis¬ 
pensed vvith it or expressly waived it.^^ Such waiver may be 
written in the body of the instrument, as, for example “Notice of 
dishonour waived” or may be orally expressed. Thus where the 
drawer of a bill a few days before maturity stated to the holder 
that he had no regular residence and would call and see if the 
bill has been paid by the acceptor, it was held that by such agree¬ 
ment he had dispensed with notice.^® But a waiver of notice by 
the drawer with respect to one of the hundis by renewing it by 
means of others will not affect his right to object to other hundis 
in suit on the ground of want of notice of dishonour.The 
waiver may be before or after the time of giving notice has 
arrived.^ 

16. I L. 262 ; 173 P.L.R. 1911 ; 30 C. 977 ; 26 M. 239 ; 31 A. 4; 1929 L. 

577; 14 I. G. 51. 

17. 4 Gamp, 285. 

18. Phipson v. Kneller, (1865) 4 Gamp. 285. 

19. 1 L. 262. 

20. 32 L.J. G. P. 210. 
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(2) When the drawer countermands payment, no notice of 
dishonour is necessary to him.2> When a person has himself pro¬ 
hibited payment and has caused dishonour of the instrument 
there should obviously be no necessity of notice to him.^^ A bill 
or cheque being only an order from the drawer he has a right to 
countermand payment thereof. It is not necessary that the 
actual words countermanding payment should be used, it is 
sufficient if the words used clearly show that the drawer does not 
want payment to be made in accordance with the tenor of the 
instrument. The question of countermanding payment is a ques¬ 
tion of fact in each case.^ 

(3) It is on the plaintiff to prove that the party charged 
could not suffer damage and not on the defendant to show that 
he has suffered damage.^* Where a person has a balance of 
Rs. 500 only at his bank and has no authority to overdraw, but 
draws a cheque for Rs. 1,000 he suffers no damage and is not 
entitled to any notice.2^ But absence of funds does not dispense 

with the necessity of giving notice to an indorser.^^ Where the 
drawees accepted a bill even though there was no legal obligation 
on them to accept, but the further performance of the contract 
became impossible, held, that the plaintiffs were not bound to give 
notice. ^ When the payee has indorsed the note to another 
person after it became barred by limitation and with a fabricated 

indorsement of payment, there is no necessity to give notice of 
dishonour to the indorser/® 

(4) When the party on whom notice is to be served cannot 
be found after reasonable search or absconds or closes his specified 
place of business, the notice may not be given,^ The time spent 
in making a diligent search will be excused.^ 

(5) When the party bound to give notice cannot, due to 

an accident or some other cause out of his control, like wrong 

address, death or dangerous illness,^* give notice, he may delay 

It, but he must give notice as soon as the cause of delay is 
rcmoved.^^ 

21. Mithan v. Paitu, 14 I. C. 51. 

22. HiJI V. Heap, (1823) Dow and Ry. (N. P.) 57 

23. 1936 M. 506. 

24. I L. 262 ; 26 M. 239; 30 C. 977 ; 33 A. 4 ; 10 I.G, 405 

25. Bixsidgc o. Goluman, (1786) 1. T. 405. 

26. 1 Peake 267. 

27. 46 G. 584. 

28. 1940 M. 85; (1875) 10 G. P. 689 ; 112 E. R. 192. 

29. Bareman v. Joseph, (1810) 12 East 433. 

30. (1870) L. R. 5 Ex. 59 ; (1858) 1 Fur. N. S. 70. 

31. 1 M. and R. 543. 

32. Turner v, Leach, 4 B. and Aid. 451. 
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(6) When the acceptor is the same person as the drawer 
or when one of the drawers is also an acceptor the knowledge of 
the one is the knowledge of the others and no notice to the 
drawer is necessary^^, when a firm draws on its branch, or 
a partner on the partnership.^* The use of tlie singular “drawer” 
followed by the plural “drawers” shows that if the acceptor is 
one of the drawers both the drawers would be liable even though 
no notice of dishonour has been given.^^ 

(7) If a non-negotiable note is indorsed the indorsee can 
have no claim against the maker or indorsers. So no one would 
be prejudiced for want of notice.^® 

(8) If a payment is made or unconditional liability to pay 
is acknowledged^^ by a party after dishonour with full knowledge 
of the factSj^s such a promise dispenses with notice of dishonour. 
But a promise to pay by the indorser indorsed upon a hundi after 
it has been dishonoured does not amount to waiver of notice, but 
if supported by other evidence may go to show that the indorser 
has received notice of dishonour.^^ 

CHAPTER IX. 

Of Noting and Protest. 

99. When a promissory note or bill of exchange 

has been dishonoured by non-acceot- 

Noting. ' ^ 

ance or non-payment, the holder may 
cause such dishonour to be noted by a notary public 
upon the instrument, or upon a paper attached 
thereto, or partly upon each. 

Such note must be made within a reasonable 
time after dishonour, and must specify the date of 
dishonour, the reasons, (if any) assigned for such dis- 


33. Porthouse v. Parker, (1807) Camp. 82 ; 26 M. 239. 

34. Miller v. Thomson, 3 M. and G. 576. 

35. Kundan Lai v. Bikhari Das, 1929 A, 254 ; 51 A, 530. 

36. Plimley a. Wastley, (1835) 2 Bing. N. C. 241. 

37. Goodall V. DoIIay, (1787) 1 T. R. 712 ; (1863) 14 C.B.N.S. 374. 

38. (1833) 1 Cr. and M. 725. 

39. 13 W.R. 420. 
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honour, or, if the instrument has not been expressly 
dishonoured, the reason why the holder treats it as 

dishonoured, and the notary’s charges. 

XcriES. 


In addition to giving notice of dishonour the holder of a 
dishonoured inland bill niay, if he so desires, cause the bill to be 
noted or protested.^ Inland bills may or may not be protested. 
But foreign bills must be protested for dishonour when such pro¬ 
test is required by the law of the place where they are drawn. 
Noting is a step preliminary to protest. It is a memorandum 
of a minute recorded by a notary public on the dishonoured 
instrument or on a paper attached to such instrument, or partly 
on the instrument and partly on such paper, from which the 
notary may afterwards draw up a protest at his leisure. Protest 
is the formal certificate of the notary attesting the dishonour of 
the bill by non-acceptance or by non-payment. 


Noting by itself has no legal effect. It is no evidence of 
presentment or dishonour of the bill. Still it has the following 
advantages:— 

(1) Under Section 104-A noting may provisionally serve the 
purpose of a protest which may be drawn up later. 

(2) Under Section 108 noting even without protest is 
sufficient to allow a bill to be accepted for honour. 

(3) Similarly under Section 113 a bill may be paid for 
honour even after noting though no protest has yet been drawn 
up. 


100 . 


When a promissory note or bill of exchange 
has been dishonoured by non-accept¬ 
ance or non-payment, the holder may 
within a reasonable time, cause such dishonour to be 


Protest. 


noted and certified by a notary public, 
ficate is called a protest. 


Such certi- 


When the acceptor of a bill of exchange has 

become insolvent, or his credit has 


Protest for better 
security. 


been publicly impeached, before the 
maturity of the bill, the holder may, within a reason¬ 
able time, cause a notary public to demand better 
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security of the acceptor, and on its being refused may, 
within a reasonable time, cause such facts to be noted 
and certified as aforesaid. Such certificate is called 
a protest for better security, 

NOTES. 

Protest, as we have seen, is a formal notarial certificate 
attesting the dishonour of the bill and based upon the noting. A 
one-rupee foreign bill stamp bearing the word ‘'notarial” must 
be affixed on the certificate of protest and must be cancelled by 
the notary. In the Punjab and in the Madras Presidency the 
value of the stamp requisite is Rs. 2. 

Protest how made. 

It is made out by a notary public who at a reasonable hour 
in the course of the same day in which the bill has been dis¬ 
honoured again presents or causes it to be presented, and if pay¬ 
ment is again refused, makes a minute consisting of his initials, 
the date of dishonour, the act of dishonour, the reasons, if any, 
assigned for such dishonour and the notary’s charges. From 
this a certificate of protest is drawn up the contents of which 
are given in the next section. The chief advantage of protest 
is that under Section 119 the Court on proof of the protest shall 
presume the fact of dishonour. The object of noting and pro¬ 
test is to furnish authentic evidence of presentment and dishonour 
to enable the holder to proceed against the parties secondarily 
liable under the instrument. Another advantage of it is that an 
authenticated copy of an instrument can be had when the original 
is lost. 

Protest for better Security. 

Besides protesting for non-acceptance and non-payment, 
protest may also be made for demanding better security. If 
before the maturity of a bill the acceptor’s credit goes so low 
that either {a) he becomes insolvent, or {b) suspends payment, or 
(r) it is publicly impeached the holder may have the bill pro¬ 
tested for better security. It may also be protested for better 
security if the acceptor absconds. For this purpose he will have 
to engage the services of a notary public. The notary public, 
may by notice demand better security and on its refusal may 
draw up the protest. The acceptor is not, however, bound to 
furnish better security. Nor can the holder, on such protest 
turn to the drawer and the indorsers. The chief advantage of 
such protest is that the bill may be accepted for honour after 
the protest. In England where there is no notary in a place any 

297 



S. 101] THE NEGOTIABLE INSTRUMENTS ACT 


house-holder or substantial resident of the place can in the pre 
sence of two witnesses give the certificate of protest.'*^ 


Contents of pro¬ 
test. 


101. A protest under section 100 
must contain— 


(a) either the instrument itself, or a literal 
transcript of the instrument and of every¬ 
thing written or printed thereupon; 

(b) the name of the person for whom and 

against whom the instrument has been 
protested ; 

(c) a statement that payment or acceptance or 

better security, as the case may be, has 


been demanded of such person by the 
notary public; the terms of his answer, if 


any, or a statement that he gave no ans 
wer, or that he could not be found ; 


(d) when the note or bill has been dishonoured, 
the place and time of dishonour ; and when 
better security has been refused, the place 
and time of refusal ; 


[e) the subscription of the notary public mak¬ 
ing the protest; 

(/) in the event of an acceptance for honour or 
of a payment for honour, the name of the 
person by whom, of the person for whom, 
and the manner in which, such acceptance 


or payment was offered and effected. 

*[A notary public may make the demand men- 


40. Bills of Exchange Act, Section 94. 

♦This paragraph was added by S. 5 of the Negotiable Instruments Act, 
lB85(lIof 18B5). 
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tioned in clause (c) of this section either in person or 
by his clerk, or, where authorized by agreement or 
usage, by registered letter]. 


NOTES. 

This section enumerates the various particulars which a 
certificate of protest must contain. The omission of any of 
them will render the protest invalid. Where the original bill is 
destroyed or lost a copy thereof will do, for the purpose of 
clause (1).“’* 


Notice of protest. 


102 . When a promissory note or bill of exchange 

is required by law to be protested, 

notice of such protest must be given 
instead of notice of dishonour, in the same manner 

and subject to the same conditions ; but the notice 

may be given by the notary public who makes the 


protest. 


NOTES. 


Notice of protest is simply notice of dishonour with the inti¬ 
mation that the bill has been protested as required by law. It is 
only in the case of dishonour of certain foreign bills that notice 
of protest is required instead of notice of dishonour. Such notice 
must be given by the notary public. Where notice of dishonour 
is not necessary notice of protest need not be given.‘*2 


as the residence of the drawee, and 


103 . All bills of exchange drawn payable at some 

other place than the place mentioned 

Protest for non¬ 
payment after dis- 

honour by non- which are dishonoured by non-accent- 

ance, may, without further present¬ 
ment to the drawee, be protested for non-payment in 
the place specified for payment, unless paid before or 
at maturity. 


41. Bills of Exchange Act, Section 51. 

42. Gibbon v. Goggon, (1809) 2 Gamp, 188. 
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NOTES. 

Illustration. 

A bill is drawn on A in Delhi and is payable in Lahore The bill is dis¬ 
honoured by non-acceptance. The bill need not be presented for 
payment again in Delhi. It may be protested in Lahore for non¬ 
payment. 


104. 


Protest of foreign 
bills. 


Foreign bills of exchange must be protested 

for dishonour when such protest is 

required by the law of the 

where they are drawn. 

NOTES. 


place 


Section 12 defines what are foreign instruments. This sec¬ 
tion applies only to foreign bills of exchange and requires pro¬ 
test in the case of such bills where such protest is compulsory 
under the law of the place, where the bills are drawn. The law 
of most foreign countries requires a pretest in case of dishonour 
and a person will always be safe in protesting a foreign bill.'** 


104-A. For the purposes of this Act, where a 

bill or note is required to be protested 
When noting within Specified time or before some 

CQuivdlcnt to t . 1 

protest. rurther proceeding is taken, it is suffi¬ 

cient that the bill has been noted for 


protest before the expiration of the specified time or 
the taking of the proceeding ; and the formal protest 
may be extended at any time thereafter as of the date 
of the noting. 

NOTES. 


Wherever a certificate of protest is necessary noting will 
serve the purpose though it is necessary that ultimately the 
minute of noting be consummated by formal protest. The date 
of noting is the material date,*^ and protest relates back to the 
date of noting. 


43. Mason v. Franklin, 3 Johns 202 (Amcr.) 

44. (1703) I Salk I3I. 

45. (1851) 10 C. B. 690. 


300 



REASONABLE TIME 


[S. 105 


CHAPTER X. 

Of Reasonable Time. 

105. In determining what is a reasonable time 

for presentment for acceptance or 

Reasonable time. , , 

payment, for giving notice of dis¬ 
honour and for noting, regard shall be had to the 
nature of the instrument and the usual course of 
dealing with respect to similar instruments ; and 
in calculating such time, public holidays shall be ex¬ 
cluded. 

NOTES. 

This section does not apply to protests, but noting is the 
first step towards the protest and as we have seen under Section 
104-A, noting will serve the purpose. Noting must be done 
within a reasonable time after dishonour though protest may be 
drawn up later. 

As to what is reasonable time depends upon the situation 
and interest of the parties, and in case of dishonour by non- 
acceptance the distance from the place where the hundi was 
drawn to the place where the hundi is to be accepted, facilitv of 
communication,'*® rise and fall of exchange and various other 
circumstances.^’^' It is a mixed question of law and fact."® 

In some cases a delay of five or ten months was held to be 
unreasonable.^*^ In another case where a hundi was drawn at 
Gojra in the Lyallpur District upon a firm at Karachi, a period 
of eleven days was held to be reasonable for making the present¬ 
ment for payment,^° but a delay of 27 days in giving notice of 
dishonour was considered unreasonable.^ Where time is taken 
in ascertaining the address of a party, such time should be allow¬ 
ed.^ Where though a hundi reached vendor at Amritsar two 

46. U G. 344 ; (1839) 4 M. & W. 728. 

47. (1932) 9 Bing. 416 ; (1854) 9 Moo. P. C. 46. 

47a. 11 C. 344 ; 56 I G. 936 ; 1 L. L. J. 158 ; 9 Moo. P. G. 46. 

48. 19 W. R. 441 ; 1929 L. 577 ; 11 L. 34. 

49. 1929 L. 577 ; 9 Moo. P. G. 46. 

50. 11. L. 34. 

1. Bahadur Ghand v. Gulab Rai, 1929 L. 577 ; 11 L. 34. 

2. 8 B. and C. 387. 
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days before it was made payable at Bombay and the vendor 
presented it to the drawee three days after the fixed date ; held, 
that having agreed to the distance between Amritsar and Bombay 
and other circumstances there was no unreasonable delay.^ 


Since cheques are issued for immediate payment rather than 
for circulation, a cheque must ordinarily be presented for pay¬ 
ment at the Bank, ifit is in the same town, on the day next fol¬ 
lowing the day after it was received.* Each intervening endorser 
is similarly entitled to a day. In the case of cheques, however, 
tlie drawer is not discharged by the delay, unless he has suffered 
some loss or injury consequent on the neglect of the holder and 
even in that case the drawer is discharged only to the extent of 
the loss suffered by him.^ 


106, If the holder and the party to whom notice 

of dishonour is given carry on business 
or live (as the case may be) in diff¬ 
erent places, such notice is given with¬ 
in a reasonable time if it is despatched 
by the next post or on the day next after the day of 
dishonour. 


Reasonable time 
of giving notice of 
dishonour. 


If the said parties carry on business or live in the 
same place, such notice is given within a reasonable 
time if it is despatched in time to reach its destination 
on the day next after the day of dishonour. 

NOTES. 


This section is a bit defectively worded. The rule in 
English law is that if there is a post at a convenient hour on the 
day just following the dishonour the notice must be sent on that 
day, but that if there is no post on that day it can be sent by the 
next post thereafter.^ From the wording of this section it is not 


3. 1938 L. 184. 

4. Ricesford iJ. Ridge, (1810) 2 Camp, 537 ; 4 B. and Aid. 752 j (1838) 

4 Bing. N. C. 266 ; (1861) 30 L. J. G. P. 302. 

5 Section 84. 

6. Bills of Exchange Act, S, 49. 
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clear whether the ‘next post’ is on the very date of dishonour or 
thereafter. 

A delay of 27 days in giving notice of dishonour is an un- 
from° irabnifyabsolving the drawers 

107. A party receiving notice of dishonour, who 

seeks to enforce his right against a 

Reasonable time prior party, transmits the notice with- 

for transmitting . i_ i . 

such notice. in a reasonable time if he transmits it 

within the same time after its receipt 
as he would have had to give notice if he had been 
the holder. 


NOTES. 

This section should not be understood to imply that the 
holder or endorser who wants to give notice to all parties can 
claim as many days as there are endorsers.** He is bound to 

give notice to all whom he wants to hold liable within the time 

within which he is to give notice to his immediate endorser. 

The rules of this chapter apply to hundis as well.® 

CHAPTER XI. 

Of Acceptance and Payment for Honour and Reference 

in Case of Need. 

108. When a bill of exchange has been noted 

Acceptance for Protested for non-acceptance or for 

better security, any person not being 

a party already liable thereon may, with the consent 
of the holder, by writing on the bill, accept the same 
for the honour of any party thereto. 

7. Bills of Exchange Act, S, 49; 17 W. R. 452. 

8. 13 C. B. 249 ; 25 I. G. 81. 

9. Anand Ram v» Nuthal, 21 W. R. 62. 
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NOTES. 

Acceptance for honour. 

VVe have seen in Section 33 that a bill, not a promissory note 
can be accepted only by the person or persons on whom it is 
drawn. An acceptance for honour or acceptance supra protest 
is a peculiar kind of acceptance which is allowed when the 
original drawee of a bill refuses to accept or refuses to give better 
security when demanded by a notary public under Section 100, 
Such acceptance may be made voluntarily by any person to save 
the credit of some or all of the parties to a bill, to prevent legal 
proceedings being taken against them on dishonour by the drawee 
and to exempt them from damages. There may be several 
acceptors for the honour of different parties, but there cannot be 
one such acceptor after another for the honour of the same party, 
unless the first acceptor for honour has died or become insolvent. 
The holder is not bound to take an acceptance for honour except 
when a drawee in case of need is mentioned. The holder may 
at his option take such acceptance or treat the bill as dishonoured. 
The acceptance for honour must be after a regular noting or pro¬ 
test. A promise to pay a bill after refusal to accept but before 
noting or protest is not considered an acceptance for honour. 

The essentials of a valid acceptance for honour are :— 

1. That it must be made after noting or protest and in no 
case before it. 

2. It must be with the consent of the holder. 

3. It can be made only by the person who is not already 
liable on the bill. 

A stranger or a person who has signed or indorsed a bill 
‘sans recourse’ or even a drawee who by his refusal to accept has 
become a stranger to the bill can accept for honour. 

4. It must be by a writing on the bill, and for the whole 
amount for which the bill is drawn. 

5. It must be for the honour of any party liable on the bill 

6. It must be made before the bill is overdue. 

109. A person desiring to accept for honour 

How acceptance must; *[by Writing on the bill under 

be'^madc”^'^ his hand], declare that he accepts 

10. Bills of Exchange Act, Section 65. 

♦These words were substituted for the words “in the presence of a notary 
public subscribe the bill with his own hand and ” by S. 8, Act II of 1885. 
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under protest the protested bill for the honour of the 

drawer or of a particular indorser whom he names, 
or generally for honour. 


INUl 


Generally such acceptance is in the form ■ “Acrent^a 

honour of A” or ‘‘accepted S. P. (supra protest) Sou/of 

The writing may be under the hand of the accentor W uZ ' 
himself or of his duly authorised agent. ^ onour 

According to the custom of Marwari merchants 
accepted for honour by means of “ Zikri chits’” wt,’ u 
furnished by a party liable on the hundi to the holder an^ 

the hundi, if the drawee do not. The latLr accents 

claim a fresh chit or demand immediate paymLt!^ holder can 


110 . 


Acceptance not 
specifying for 

whose honour it is 
made. 


Where the acceptance does not express for 

whose honour it is made, it shall be 

deemed to be made for the honour of 
the drawer. 


111. An acceptor for honour binds himself to 

Liability of ac- all parties subsequent to the nartv for 

ceptor for honour. , ^ r 7 

whose honour he accepts to pay the 
amount of the bill if the drawee do not: and such 
party and all prior parties are liable in their respec¬ 
tive capacities to compensate the acceptor for honour 

for all loss or damage sustained by him in conse¬ 
quence of such acceptance. 

But an acceptor for honour is not liable to the 

holder of the bill unless it is presented (or in case the 

address given by such acceptor on the bill is a place 

other than the place where the bill is made payable), 

forwarded for presentment, not later than the day 
next after the day of its maturity, 
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NOTES. 

Rights and liabilities of an Acceptor for Honour. 

An acceptor for honour is in a sliglitly better position than 
an ordinary acceptor. His liability is conditional,“ His under¬ 
taking is not that he will pay the bill outright on maturity, but 
that the bill should bo presented at maturity to the drawee for 
payment and if on due presentment the drawee does not make 
payment and the bill is noted or protested for non-payment, then 
he would himself make payment if the bill is presented to him 
not later than the day next after the day of its maturity. This 
section and Section 112 laydown conditions of his liability. 

On acceptance the acceptor for honour takes exactly the same 
position as that of the party for whose honour he accepts. His 
rights and liabilities arc exactly the same.*^ A bill is drawn by A 
on B in favour pf G, G indorses it to D, D to E and E to F. F 
presents it for acceptance to B, but B refuses to accept it. The 
bill is protested for dishonour for non-acceptance. X a friend 
of A comes forward and in order to save the honour of A 
“accepts the bill supra protest for the honour of A.” The holder 
takes X*s acceptance for honour, and on maturity presents the 
bill to X for payment. X need not pay unless F has first present¬ 
ed the bill on the date of maturity to B for payment, on whose 
refusal he has protested the bill for dishonour for non-payment 
and soon after presented the bill to him (X). If the bill has 
been presented regularly to X and X makes payment, he takes 
the place of A the drawer in respect to his rights and liabilities. 
The effect is that the bill is discharged and X can recover pay¬ 
ment from A. Now if X had accepted the bill say for the 
honour of D then he would step into the shoes of D. He can 
on payment of the amount recover it from A and G but is 
liable to E and F. He can set up all those pleas which D could 
set up.” If the acceptance for honour is for the honour of the 
drawer he can set the plea of the forgery of the drawer’s signa¬ 
ture.” 

112. An acceptor for honour cannot be charged 

unless the bill has at its maturity 

When acceptor 

for honour may be bccn presented to the drawee for pay- 

charged. ^ * 

ment, and has been dishonoured by 

11. (1812) 16 East 391 ; Bills of Exchange Act, Section 66. 

12. (1866) L. R. 1 C. P. 463. 

13. (1866) L. R. G. P. 463 ; Section 120. 

14. Evidence Act, Section 117. 
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hiiTij and noted or protested for such dishonour. 


NOTES. 


It follows that the notice of dishonour by the drawee should 
be given to the acceptor for honour. 

113. When a bill of exchange has been noted 

Payment for or protested for non-payment, any 

person may pay the same for the 
honour of any party liable to pay the same, provided 
that the person so paying^ [or his agent in that 
behalf] has previously declared before a notary 
public the party for whose honour he pays, and that 
such declaration has been recorded by such 
notary public. 


NOTES. 

Payment for honour. 

Just as a person may intervene and accept for honour when 
a bill has been dishonoured by non-acceptance, so any person 
may similarly intervene when a bill has been protested for non¬ 
payment and make payment supra protest for the honour of. any 
party liable thereon. This can only be made after the bill has 
been noted or protested for non-payment, and for the honour of 
any party already liable on the bill. But unlike acceptance for 
honour payment for honour can only be made by a declaration 
by the person making it or his agent before the notary public. 
The declaration should have been recorded in writing by the 
notary public ; and can be made not only by a person who is not 
already liable on the bill, but even by a person who is already 
liable on the bill. The omission of the words “with the consent 
of the holder” from this section would show that the holder pre¬ 
sumably cannot refuse to accept payment of the amount of the 
bill from a payee for honour though he can refuse to take an 
acceptance for honour. This is an exception to the general 
principle that, that no person by voluntarily paying the debt 
of another can make himself his creditor and is recognised by 
the Law Merchant for the benefit of the trade. It is not clear 
from this section from whom should the holder accept payment 
when two or more persons offer to make payment for honour 
though under the English Law it should be accepted from that 
payer for honour whose payment will discharge the largest 
number of the parties liable on the bill.^^ 


15. Bills of Exchange Act, Section 68. 
♦These words were inserted by S. 9 of the 

1885 (H of 1885). 
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114. Any person so paying is entitled to all the 

rights, in respect of the bill, of the 
Right of payer the tioic of such payment, 

tor honour# ^ ^ \ c 

and may recover from the party tor 
whose honour he pays all sums so paid with interest 
thereon and with all expenses properly incurred in 
making such payment. 

NOTES. 

A person paying for honour acquires all the rights of the 
holder and is entitled to all the remedies of the holder on the 
instrument.*^ Such a payer takes the position of a holder with¬ 
out an indorsement in his favour. But rights and remedies 
can be enforced only against the person for whose honour he 
pays and all parties prior to such person. A payer for honour 
on paying to the holder the amount of the bill and the notarial 
charges incidental to dishonour, is entitled to receive the bill as 
well as the certificate of protest. He can recover from^ the 
parties who become liable to him not only the amount paid by 
him to the holder but also interest thereon and the reasonable 
expenses incurred in making payment for honour. The payer 
for honour not only takes the rights and remedies of the holder 
but is also subject to the same disabilities as the holder.*^ He 
cannot sue prior parties unless they have received notice of dis¬ 
honour, nor can he claim anything from them if an indorsement 
turns out to be a forgery.'^ The bill ceases to be negotiable after 
such payment. 

115. Where a drawee in case of need is named 

in a bill of exchange, or in any in- 
dorsement thereon, the bill is not 
’ dishonoured until it has been dis¬ 

honoured by such drawee. 


NOTES. 

This section makes the presentment with drawee in case of 
need obligatory on the holder and the non-presentment of the 
bill to him absolves the drawer from liability.^ As it is necessary 
that a drawee in case of need must accept before he is bound, it 
follows that the bill must be presented to him for acceptance and 


16. (1868) L. R. 6 Esq. 344. 

17. 14 L.J. C. P. 146, 

19 Section 1257 ; Wilkinson i'. Johnson, Daniel, (1824) 3 Bole. 428. 
20. 1929 L. 577, II L. 34. 
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it must be presented to him for acceptance in all cases even if the 
drawee in the first instance accepts and then dishonours the bill 
by non-payment, it is wrong to say that need for acceptance by a 
drawee in case of need has gone when once the drawee in the first 
instance has accepted. Hence when such bill is not presented for 
acceptance nor accepted by the drawee in case of need he is not 
liable.^* 

116, A drawee in case of need 
may accept and pay the bill of ex¬ 
change without previous protest. 

CHAPTER XII. 

Of Compensation. 

compensation payable in case of dis¬ 
honour of a promissory note, bill of 
exchange or cheque, by any party 
liable to the holder or any indorsee 
shall***be determined by the following rules :— 

{a) the holder is entitled to the amount due 
upon the instrument, together with the 
expenses properly incurred in presenting, 
noting and protesting it ; 

{b) when the person charged resides at a place 
different from that at which the instru¬ 
ment was payable, the holder is entitled to 
receive such sum at the current rate of ex¬ 
change between the two places ; 

(^r) an indorser who, being liable, has paid the 
amount due on the same is entitled to the 
amount so paid with interest at six per 
cent, per annum from the date of pay¬ 
ment until tender or realization thereof to¬ 
gether with all expenses caused by the dis¬ 
honour and payment ; 

21. 1936 B. 364. 

♦The words, figures and brackets “(except in cases provided for by the Code 
of Civil Procedure, S. 532)” were omitted by S. 3 of the Negotiable 
Instruments (Interest) Act, 1926 (XXX of 1926). 
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117. The 

/ 

Rules as to com¬ 
pensation. 
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[d) when the person charged and such indorser 
reside at different places, the indorser is 
entitled to receive such sum at the 
current rate of exchange between the two 
places ; 

{e) the party entitled to compensation may 
draw a bill upon the party liable to com¬ 
pensate him, payable at sight or on de¬ 
mand, for the amount due to him, to¬ 
gether with all expenses properly incurred 
by him. Such bill must be accompanied 
by the instrument dishonoured and the 
protest thereof (if any). If such bill is dis¬ 
honoured, the party dishonouring the 
same is liable to make compensation there¬ 
of in the same manner as in the case of 
the original bill. 

NOTES. 

This section lays down rules for determining the amount of 
compensation, which the holder or any indorsee who is entitled 
to sue on an instrument in case of dishonour, may claim from any 
party liable on the instrument. 

Remedies of the holder. 

^‘When a bill is dishonoured the holder may at his option 
sue on the bill, or, when the action is between immediate parties 
on the consideration, except as regards the transferor by deli¬ 
very. But it is advisable to sue on the bill : firstly, because it r^ 
duces the debt to a certainty ; secondly, because less evidence is 
necessary ; thirdly, because in an action on the bill proof of pay¬ 
ment of the bill lies on the defendant ; but in '•an action on the 
consideration only, if the defendant shows that a 
bill was given, the plaintiff must prove that the bill was not 
paid.^^ 

Compensation to the holder. 

Clause (fl) deals with the case of the holder. He is entitled 
to receive (1) The amount due on the instrument, i. the princi¬ 
pal amount together with interest calculated in accordance with 
the rules given in Sections 79 and 80 : (2) The expenses incurred 
in making presentment for acceptance or sight as well as for 


22. Bylcs on Bills, p. 331. 
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payment ; (3) Notarial fees and other items of expenditure pro¬ 
perly incurred in protesting the instrument. Expenses incurred 
in sending notices of dishonour to the drawer and indorsers or 
any extraordinary loss not necessarily arising from the non-pay¬ 
ment of the bill cannot be recovered/^ In the case of hundis 
items 2 and 3 are called Nakrai Shakrai charges in some places. 
Remote losses and expenses incurred in sending notices of dis¬ 
honour cannot be allowed,^* but commission given to the 
collecting agent can be recovered. 

Clause (c) deals with the case of the indorser. It is only 
such an indorser as has paid the amount due under the instru¬ 
ment, who can claim the amount from the prior parties. Such 
indorser must also be one who is himself liable on the instrument, 
for, if an indorser not liable to pay makes the payment he cannot 
recover the amount. Such an indorser is entitled to (1) the sum 
actually paid,^® (2) interest at the rate of 6 per cent, per annum 
only from the date of payment until tender or realization 
thereof. (3) And all expenses caused by dishonour and non¬ 
payment. An indorser cannot claim a higher rate of interest than 
6 per cent, even though a higher rate is mentioned in the instru¬ 
ment.^^ 

Re-exchange. 

Clauses (b) and (d) relate to exchange. When the holder 
or the indorser entitled to claim the amount reside in a country 
different from that in which the bill was drawn or indorsed, the 
question arises that if after the payment by the holder or in¬ 
dorser, the rate of exchange between the two countries has un¬ 
dergone a variation at what rate is the compensation claim¬ 
able ? Under this section, the holder or indorsee is entitled to 
receive from the drawer or prior indorsers the sum at the 
current rate of exchange between the countries^® on the date of 
dishonour.^ 

Where bills drawn abroad were made payable in rupees at 
the current rate of Bank Demand Drafts at date of payment, 
the rate of exchange is to be calculated at the due date and not 
the date of actual payment.^® 


23. (1877) 2 T. R. 52; 2 Camp. 446. 

24. (1887) 2 T. R. 52. 

25. (1895) 1 Com. Cases67. 

26. (1795) 1 Esp. 261 N. P. 

27. (1829) 9 B. & C. 618. 

28. (1918) T. L. R. 443. 

29. (1922) 2 Ch. 575. 

30. 1923 B. 241. 
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Re-draft. 

The bill mentioned in clause (c) is called a re-draft. The 
party entitled to compensation may draw a bill payable at sight 
or on demand on a party liable to compensate him for the amount 
of compensation due to him under the above rules. The re-draft 
must always be accompanied by the dishonoured instrument and 
the protest if any. The party who makes payment of a re-draft 
is entitled to draw a similar re-draft on the parties prior to him.^* 
If the re-draft is dishonoured, the party on whom it is drawn will 
have to compensate the drawer, as if the re-draft were an original 

bill. 

There is no provision in this section for determining the com¬ 
pensation to be paid by a banker who dishonours his customer’s 
cheque without justification.^- In English Law such compensation 
would include damage to credit and reputation of the 
drawer.®^ 

CHAPTER XIII. 

Special Rules of Evidence. 


Presumptions as 
to negotiable in¬ 
struments— 


118. Until the contrary is proved, 
the following presumptions shall be 
made : — 


(a) that every negotiable instrument was made 
, or drawn for consideration, and that 

of consideration ; i_ • ^ i *.^1 

every such instrument, when it has 


been accepted, indorsed negotiated or transferred was 
accepted, indorsed, negotiated or transferred for con¬ 


sideration. 


{b) that every negotiable instru¬ 
ment bearing a date was made or 
drawn on such date ; 


(r) that every accepted bill of exchange was ac- 
, , cepted within a reasonable time after 

as to time of uc- .. i . t ^ r *. • 

ceptance; its date and betore its maturity ; 

(d) that every transfer of a nego- 
as to time of tiable instrument was made before its 

transfer. 

maturity; 


31. (1794) 2 H. B. L . 378. 

32. (1928) 1 Ir. R. 171. 

33. (1830) B. and Aid. 115. 

312 


PRESUMPTION AS TO CONSIDERATION [S. 118 


(e) that the indorsements appearing upon a nego- 

as to order of in- tiable instrument were made in the 
dorsement ; Order in which they appear thereon ; 

(/) that a promissory note, bill 
as to stamp ; exchange or cheque was duly stamp¬ 

ed : 


(^) that the holder of a negotiable instrument is 

that holder is a ^ holder in due course : provided that, 

instrument has been obtain¬ 
ed from its lawful owner, or from any 
person in lawful custody thereof by means of an 
offence or fraud, or has been obtained from the maker 
or acceptor thereof by means of an offence or fraud, 
or for unlawful consideration, the burden of proving 

that the holder is a holder in due course lies upon 
him. ^ 


NOTES. 

Presumption as to consideration. 

A contract without consideration is void. A person suing on 
a contract must allege and prove consideration. A person suing 
for money due on an ordinary document is not discharged from 
the obligation of proving that he had paid consideration by mere 
admission by defendant of or proof of execution of the document 
unless the document contains an acknowledgment of the receipt 
of consideration by the executant.^* But proof of execution is 
not mere proof of thumb-mark or signature but proof that the 
document was consciously signed or thumb-marked after the 
alleged executant had become aware of its contents.^^ A negoti¬ 
able instrument would lose a good deal of its value and impor¬ 
tance if during the course of its currency every person into whose 
hands it came, were, while suing thereon, to be called upon to 
show that the consideration for the instrument had been paid by 
all persons who acquired it from the very start upto the time when 
it came into his hands. In the interest of trade and commerce it 
has been recognised that that every negotiable instrument should 
be presumed to be honest at its inception. Therefore, under this 
section the initial presumption in the case of all negotiable instru¬ 
ments is that they were made, drawn, accepted or indorsed for 
consideration. The production of the document itself, once the 
signature is proved or admitted shifts the burden on to the 

34. 1927 L. 137; 41 P. R. 1915; 1924 L. 462 ; 1935 L. 716. 

35. 1938 L. 357. . - 
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maker.“ This presumption is available to all bona fide 
holders and not only between immediate parties. This presump¬ 
tion applies to negotiable instruments whether there is in their 

body an acknowledgement of the receipt of consideration or 
not.'- This presumption is a statutory presumption and 
arises in the case of negotiable instruments only and would not 
arise in the case of a promissory note which is not neptiable. 

The presumption is available as much to a professional money¬ 
lender as to any innocent businessman and degree of senti¬ 
ment that one may cherish against him or his profession, can 
legally deprive him of that benefit.’" The presumption applies 
even to Shah Jog Hundis which are negotiable instruments be¬ 
cause they can be transferred by indorsement even though there 
is the restriction that the payment can be made only to a Shah 
or Banker.-" The initial presumption is always in favour ot 
consideration having passed and it is on the defendant who 
wants to dispute the plaintifT’s title to recover the money on the 
ground of want of consideration to allege the absence of consi¬ 
deration and to prove the same/- The presumption is not 
shifted because part of the consideration is not paid in cash as 
stated in the promissory note/^ Where plaintiff sued on a promis¬ 
sory note and a receipt in which he claimed Rs. 2,000/- cash had 
been lent and the defendants admitted the execution of the pro¬ 
note and the receipt, but denied the receipt of cash considera¬ 
tion the suit was decreed even though plaintiff failed to prove 
payment of cash consideration/^ If a hand note mentions one 
kind of consideration but it is found that there is a consideration 
of a different nature, the suit is not liable to be dismissed 
for this reason/^ But it is, however, not conclusive and 
may be shifted when the recital of consideration in the 
document is admittedly false,or when the plaintiffs^ agent’s 
statement with regard to the consideration is entirely inconsis¬ 
tent with the plaintiff’s allegations in his plaint,or where a 
promissory note is executed in favour of an advocate by his client 
under circumstances of suspicion or where the instrument has 

36. 1939 R. 334 (F.B.); 5 R. 527 overruled ; 1932 A. 164; 20 B. 367; 1935 

M. 769. 

37. 1925 L. 272. 

38. 1923 L. 388; 1932 A. 164. 

39. 84 1. C. 866; 22 I. C. 861. 

40. 1935 L. 599. 

4.1 IT 49Q 

42. ’ 67 C. 684; 1934 M. 292. 

43. 1930 N, 187. 

44. 1935 A. 154. 

45. 1936 P. 198; 1936 L. 1016. 

46. 1928 M. 773; 28 I. C. i02; 2 M. W. N. 253. 

*17. 1936 N. 133; 1924 A. 256; 15 C. P. L. R. 24. 

48. 1921 L. 148; 48 P. R. 1915; 1927 L. 864; 57 I. C. 20. 
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been obtained by fraud or for an unlawful consideration/^ or 
under undue influence/^^ or even where the defendant is a reck¬ 
less and extravagant borrower^ or where the loan is of a very big 
amount, and the creditor has not taken good security which was 
available and the creditor was not able to explain why the loan 
was not entered in his account books/ There is no presump¬ 
tion as to quantum of consideration as distinguished from the 
mere existence of it^ nor that the amount was advanced for 
necessity/ The presumption cannot however, be availed against 
an official receiver in insolvency proceedings for it arises from 
the debtor’s signatures and can only be available against the 
debtor personally and a Court of bankruptcy has power even 
to enquire into the consideration of the judgment debt/ Where 
the defendant denies any dealing with the plaintiff, the onus lies 
on the plaintiff to prove both execution and passing of considera¬ 
tion/ To discharge the burden of proof of absence of consi¬ 
deration it is not necessary for defendant to produce any definite^ 
evidence on his own behalf, he may rely on the facts and 
circumstances of the case and also refer to the flaws in the evidence 
of the plaintiff himself/ When a promissory note is in the 
creditor’s possession with no mark upon it showing that it has 
been discharged, the debtor has a very heavy burden of proof if 
he desires to show that there is nothing due by him on it. Even 
if there are any series of transactions between the same parties 
if one of the two parties sues on a promissory note as a rule 
it is no answer for the defendant to say that the claim is a matter of 
account/ The rule, however, applies only as between parties to the 
instrument. Thus if a suit is brought against the undivided sons 
of a Hindu father who was the maker of promissory note, the suit 
is not against the representatives of the maker. In such a case 
the sons are sought to be made liable to the creditor on the pious 
obligation doctrine and the creditor must prove the existence of 
the debt/ Under Section 2, Punjab Debtors’ Protection Act of 1936 
where a document (including a promissory note) is not written by 
an executant in his own handwriting the proof of consideration 


49. 36 I.C. 906; 1927 R. 88. 

50. 6 C.W.N. 816. 

1. 29 M. L. J. 236; 1930 A. 568; 20 B. 367 ; 2 P. R. 1902; 84 I.C. 866; 

31 I. C. 739. 

2. 1930 Oudh 108. 

3. 1933 M. 769. 

4. 1935 N. 127. 

5. Ram Lai v, Kashi Gharan,I08 I.C. 147 ; 1927 A. 426. 

6. 1933 0.394 (1). 

7. 1933 L. 1029. 

8. 30 G. 627; 1934 R. 358. 

9. 1934 M. 380 ; 1937 M. 182 ; 22 M. 49 (F.B.) ; Punjab Debtors Pro¬ 

tection Act. 


315 



S. 118] THE NEGOTIABLE INSTRUMENTS ACT 

is on the creditor notwithstanding the provisions of this section, 
but it is doubtful if such a provision in the Act is intra vires, 

^‘Presumption as to date.*’ 

If an instrumeiit is proved to be genuine and it bears the 
date and place of execution, the presumption is that it was exe¬ 
cuted at the place and on the date it shows and the onus lies on 
the party pleading a different place and date, to show it.’*^ 

“Presumption as to time of acceptance.” 

An accepted bill of exchange," where the acceptance si not 
dated is presumed to have been accepted within a reasonable time 
after its issue and before maturity.*^ But if the acceptance 
bears no date it cannot be presumed that it was accepted on any 
particular date, e,g., date of drawing or of presentment." 

‘‘Presumption as to time of transfer.” 

An instrument will always be presumed to have been indorsed 
before it was overdue, but there is no presumption as to the date 
of indorsement unless the indorsement bears a date." 

“Presumption as to indorsement.” 

When there are several indorsements on an instrument it 
will be presumed that they where made in the order in which they 
appeared on the instrument. But when the indorsements are 
dated or there is some other evidence to show that they were in 
an order different from that in which they appear on the instru¬ 
ment the presumption will be rebutted." 

‘‘Presumption as to stamp.” 

Where an instrument has been lost or destroyed a presump¬ 
tion arises that it was duly stamped and the stamp was duly 
cancelled.^® 

“Presumption that the holder is a holder in due course.” 

Every holder of a negotiable instrument is presumed to 
have paid consideration for it and to have taken it in good faith. 
The onus is upon the person challenging the rights of the trans¬ 
feree to prove facts which would show that such transferee was 
not in fact a holder in due course," Under Section 58, when a 
negotiable instrument has been obtained of any maker by fraud or 


10. 

Kirmany v. Aga AU, 1928 M. 919 ; 

34 I.C. 617. 

11. 

(1815) 4 Camp. 227. 


12. 

(1852) 12 C.B 778. 


13. 

(1830) 1 Cr. and f. 180. 


14. 

33 M. 34. 


15. 

45 I.C. 186. 


16. 

1930 Sind 4 ; 1932 M. W. N. 432; 

126 I. C. 741. 

17. 

1924 L. 462. 
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for an unlawful consideration, the oridinary presumption that the 
holder is a holder in due course is rebutted and the case comes 
under the proviso to Section 118 (^) and the burden of proving 
that the holder is a holder in due course lies upon the holder.^® 
As required by Section 9, the holder in due course has not only 
to show that he is a holder for value but further he has to show 
that he became the holder of the instrument before it became 
payable and without having sufficient cause to believe that any 
defect existed in the title of the person from whom he derived 
his title. A pronote was executed by defendant No. 1 without 
consideration in order to stifle the criminal prosecution brought 
by defendant No. 2 against his son-in.Iaw on the assurance 
that the pronote was only to be enforced if the prosecution was 
withdrawn. Defendant No. 2 tarnsferred the pronote by in¬ 
dorsement in favour of plaintiff who brought a suit thereon 
It was urged on behalf of plaintiff that the presumption must be 
in favour of plaintiff that he is a holder indue course. It was 
held, that in the first instance, the burden was undoubtedly on 
defendant No. I to prove that plaintiff was not a holder in due 
course, but it was sufficient to discharge that burden and to place 
the burden on the plaintiff when it was held proved that ffiere 
was no consideration for the original transaction, which was 
entered into merely to stifle the prosecution for an offence which 
was non-compoundable. The instrument having thus been ob¬ 
tained from the maker for unlawful consideration, the case, there¬ 
fore, clearly fell within Section l\S In circumstances like 

this the holder has to prove not only that he gave consideration 
but also that he gave it without sufficient cause to believe that 

any defect existed in the title of the person from whom he took 

the instrument. Thus where it is proved that a bearer bill was 
stolen by a third person,^® or that a note was given by the maker 
for unlawful consideration,the holder has got to show that he 
is a holder in due course. The doctrine of Caveat Emptor 
applies to the sale of negotiable instruments. But the holder 

of an accommodation bill cannot be said to have obtained it by 
offence or fraud and is presumed to be a holder in due course.^^ 
Nor is a holder affected by the failure of consideration as between 
the drawer and the payee.^* Where the defendant in a suit on a 

18. 1928 M. 1236 ; 36 G. 230 ; 47 C. 861 ; 49 B. 270 ; 24 I G 709- 

1930 M. Ill, 1933 A. 754. 

19. 1927 L. 137. To the same effect, see 24 I.G. 709: 15 B L R 

^3^;^36 C. 239 ; 1930 M. 141 ; -1928 M. 1238 ; (1844) 13 M.' and 

20. (1855) 17 G. B. 161. 

21. (1844) 13 M. and W. 73. 

22. Krishna Sarup v, Tara Chand, 29 I.G. 877. 

23 Mills i;, Barbar. (1836) 1 M.W. 425. 

24. 1924 P. 521. 
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promissory note admits that something is still due on the pronote 
the plaintiff is entitled to recover the same whether he sues as 
holder in due course or on the footing that he is a 
holder. 

119. In a suit upon an instrument which has 
Presumption oo bccu dishonouredj the Court shallj on 

proof of protest. proof of the protcst presume the fact 

of dishonour, unless and until such fact is dis¬ 
proved. 

NOTES. 

The protest being the certificate of an officer of Government 
given in the course of official business it is presumed that what¬ 
ever is stated in it is correct. Therefore whenever the protest 
is proper*® and in accordance with the provisions of this Act, on 
proof of protest the Court shall presume that the instrument was 
duly presented for acceptance or payment and that it was not 
accepted or not paid. Protest operates as prima facie evidence 
of dishonour. Noting in itself is no evidence of presentment or 
dishonour. 

120. No maker of a promissory note, and no 

drawer of a bill of exchange or 

deny°ing^ o^rfglnai cheque, and no acceptor of a bill of 
validity of instru- exchange for the honour of the 

drawer shall, in a suit thereon by 
a holder in due course, be permitted to deny the 
validity of the instrument as originally made or 
drawn. 

NOTES. 

When one person has by his declaration, act or omission, 
intentionally caused or permitted another person to believe a 
th’ng to be true and to act upon such belief, neither he nor his 
representative shall be allowed, in any suit or proceedings be¬ 
tween himself and such person or his representative, to deny the 
truth of that thing. The maker and the drawer are the origi¬ 
nators of their respective instruments having brought these in¬ 
struments into existence. When these instruments, the 
existence of which is a condition precedent to the applicability 
of this section,have passed into the hands of holders in due 
course, they cannot turn round and say that the instrument as 
originally drawn or made was invalid. It is only as against a 

25. 1940 R. 170. 

26. Verapp.! Chetty v. Vellayan, 1919 M.W.N. 780 ; 52 I.C. 370. 

26a. 48 A. 332. 
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holder in due course that the maker or drawer is estopped from 
pleading the original validity of the document, but where a pro¬ 
missory note is made payable to “ A, or order or bearer” and 
is on the face of it void as contravening the provisions of Section 
25 of the Currency Act, the holder thereof cannot be regarded a 
holder in due course and the maker is not debarred from pleading 
that the document was void.'^^*^ Nor is a person precluded from 
denying the validity of a note on the ground that he was a minor 
on the date of the note as the specific provision of this section is 
subject to the general rule enacted in Section 26/^ or that he 
never made the instrument or that his name is forged or that 
the instrument is not properly stamped and therefore inadmissi¬ 
ble in evidence,^ Nor is the maker of a promissory note pre¬ 
cluded from proving the existence of an arrangement which 
constituted a condition precedent to the attaching of any 
obligation under the contract evidenced by the note. Nor 
is he estopped from alleging any subsequent facts invalidating 
an instrument.The estoppel operates only against the 
acceptor for honour but not against an ordinary acceptor as 
the ordinary acceptor by his acceptance does not admit the 
drawer’s signature.^® 


The section does not apply to proceedings initiated by the 
maker or promisor for relief under Section 19, Madras Agricul¬ 
turists Relief Act; the proceeding must be initiated by someone 
who is entitled to sue or take legal steps to recover the money due 
on a negotiable instrument that is to say the promisee or payee.^ 

121. No maker of a promissory note, and no 
Estoppel against acceptor of a bill of exchange * [pay- 

denying capacity able to Order] shall, in a suit thereon by 
of ^^payee to .n- a holder in due course, be permitted to 

deny the payee’s capacity, at the date 
oi the note or bill, to indorse the same. 


NOTES. 

The maker of a note enters into direct contract with the 
payee to pay the amount to him and in doing that he admits the 

26b. 24 I. C. 721 ; 40 M. 585 ; 50 A. 139 : 1931 M W N 90 romr. 

(1842) 4 M. and Cr. 209. JVi.w.XN. 90, compare 

on Naither, 117 I. C. 133. 

S, 92, Indian Evidence Act; 1933 L. 456* 

29# 7 L« R. 39* 

3*i' 194 o“m.* 52’. 26 of the Act; 117 I.C. 133. 

*These words were substituted for the words “oavahlf* tr. 

A«: igro^VlfromiO)^ Negotiable Inslumen.s (Amlndm’ent) 


319 


Ss. 122-123] THE NEGOTIABLE INSTRUMENTS ACT 

capacity of the payee to receive the money.^^ 5 ^ doG 5 the 
acceptor of a bill acknowledge the capacity of payee to receive 
the money. If they knowingly make the amount of the instru¬ 
ment payable to a specified person or order they admit the 
capacity of that person to order the money to be paid to another 
person by an indorsement on the instrument.^^ They cannot, 
therefore, be permitted to say against a holder in due course that 
the payee is a minor, or a lunatic or an insolvent incapable of 
indorsing the instrument unless the disability arose subsequent to 
the making or acceptance.^' See also Section 117 of the Indian 
Evidence Act with explanation, under which an acceptor of a bill 
of exchange is precluded from denying that the drawer had 
authority to draw or endorse the bill. These estoppels, however, 
do not extend to the genuineness of the instrument/^ 

122. No indorser of a negotiable instrument 

shall in a suit thereon by a subsequent 
holder, be permitted to deny the 
signature or capacity to contract of 
any prior party to the instrument. 

NOTES. 

An indorser of a bill or note impliedly admits by his indorse¬ 
ment the genuineness of all previous indorsements and the capa¬ 
city of the parties prior to him. A bona fide holder for value is 
entitled to maintain an action against all prior parties and none 
of them can plead that it was a forged document/*^ Where the 
payee of a hundi knowing that it was forged transfers it by 
indorsement after it has been dishonoured, he cannot in a suit by 
a holder for value plead the forgery. But he can chal- 

enge the validity of the instrument on grounds of illegality, etc."^ 

CHAPTER XIV. 

Of Crossed Cheques. 

123, Where a cheque bears across its face an 

Cheque crossed addition of the woi ds “ and com- 
generaiiy. pany or any abbreviation thereof, 


Estoppel against 
denying signature 
or capacity of 
prior party. 


32. 

33. 

34. 

35. 

36. 

37. 


Bills of Exchange Act, S. 55. 

^*^0^293^^^' ’ (*817) 4 Price (1848); 6 G.B. 486; (1823) 2 B. and 

Alcock V, Alcock, (1841) 3 M. & Gr. 268. 

36 B. 455; 42 M. 47 ; fI8I7) 7 Tavert 455. 

Bishen Chand i;. Rajindar Singh, 5 A. 302 

Algappa Ghctty v. Algappa Ghetty, 44 M. 187; 42 M. 470. 
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between two parallel transverse lines, or of two 
parallel transverse lines simply, either with or 
without the words “not negotiable,” that addition 
shall be deemed a crossing, and the cheque shall be 
deemed to be crossed generally. 

NOTES. 


‘‘ Crossed Cheques.’* 

Ordinary cheques which can be presented by the payee to 
the banker on whom they are drawn have been dealt with so far. 
They are known as open cheques and are paid over the counter 
of a bank. It is obvious that they are liable to great risks in 
the course of circulation. They may be either lost or stolen and 
the finder can get it cashed not only if it is a bearer cheque but 
also obtain payment thereon by forging the signature of the 
payee or indorsee, unless the drawer has already countermanded 
payment. If they have been negotiated any holder in due course 
will acquire a good title to the instrument. The banker paying 
the amounts to any such persons get absolute discharge by such 
payment. The only remedy left to the true owner is to discover 
the person who stole it or found it and sue him for compensa¬ 
tion for the loss. This in many cases would be very difficult to 
do. It is to avoid such losses arising from cheques getting into 
the hands of wrong parties that the practice of crossing was 
introduced. In England prior to the year 1853 bearer cheques 
were liable to a stamp duty on one penny only while order cheques 
had to bear an ad volorem stamp. Therefore in those times 
cheques were invariably made to bearer. The clerks of the 
banks who collected the cheques of theif customers through the 
clearing houses used to stamp the names of their banks across 
the cheques as an indication of the channel through which they 
were presented, and as cheques were generally payable to bearer 
other persons also with a view to prevent their proceeds going into 
the hands of persons having a title to them generally crossed 
them with the names of the banks through whom the payment 
was desired to be made. When the name of the payee’s banker 
was not known it became usual to cross the cheque with two lines 
and the words Go.” between them to indicate that it was to 
be paid to some banker. This practice was recognised in Eng¬ 
land and the crossing was made a material part of the cheque. 
The provision of the Act relating to crossed cheques are taken 
word for word from the English Grossed Gheques Act of 1876, 
which has now been incorporated into the Bills of Exchange Act. 
The drawers and holders of cheques have now the power to cross 
the cheque and thereby to direct payment only to or through 
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some Banker.^® By this the owner is offered protection against 
loss or offence or other improper dealing. A crossing is merely 
a direction to the paying bankers not to pay the money over the 
counter but to pay the money through a bank or through some 
particular bank only, so that it could be easily traced who has 
obtained the amount of the instrument. Its object is not to 
prohibit the transferability or negotiability of the cheque.^ A 
crossed bearer cheque can be negotiated by delivery and a cross¬ 
ed order cheque by indorsement and delivery as usual. Addi¬ 
tion of words “ not negotiable ” to the crossing will prohibit 
negotiability.'*® But insertion of words “ account payee,’* etc., do 
not restrict negotiability. Their object is merely to protect the 
drawer against theft or loss,^^ 

“ Modes of Crossing.” 

There are two modes of crossing provided by the Act> 
general crossing and special crossing. This section explains wha^ 
is general crossing while Section 124 defines special crossing. 

‘•General Crossing.” 

General crossing may take any one of the following forms 



Two transverse lines are essential for general crossing though 
not for special crossing. They must be on the face of the cheque. 

The words “& Go.” are written on the cheque when the 
drawer does not know the name of the payee’s banker, but this 
is not a necessary part of the crossing. By crossing a cheque 
generally the banker is directed not to make payment except 
through another banker and thus a person who is not entitled to 

38. Bellamy v. Marjoribanks, (1852) 7 Ex. 389. 

39. Smi»h v. Union Bank of London, (1875) L. R. 1 Q.B.D. 31; Akrokerri 

(Atlantic) Mines, Ltd. v. Economic Bank, (1904) 2 KB. 465. 

40. S. 130. 

41. (1891) I Q. B. 432 ; (1904) 2 K. B. 465. 
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[S. 124 


receive its payment is prevented from getting it cashed at the 
counter of the paying banker. When a cheque generally crossed 
is drawn on a branch of a bank and is paid or collected by 
another branch or by the head office of the same bank the pay¬ 
ment is nevertheless through a bank.**^ In India a Shah Jog 
Hundi is under custom payable only through a Shah or a banker, 
or person of credit and respectability in the Bazar. In asmuch 
as it can be transferred by indorsement merely it is a bearer 
instrument but the restriction regarding payment is in effect 
similar to general crossing.*^^ 

It is cheques only that can be crossed. 

124. Where a cheque bears across its face an 
Cheque crossed addition of the name of a banker, 
specially. either with or without the words ^^not 

negotiable,”"that addition shall be deemed a cros¬ 
sing, and the cheque shall be deemed to be crossed 
specially, and to be crossed to that banker. 


NOTES. 


Special crossing requires the name of the banker to whom or 
to whose collecting agent payment of the cheque should be made 
to be^ written on the face of the cheque. It may take any one of 
following four forms :— 


4 



42. 

43. 


(1902) 1 K.B. 242. 
1 L. 429. 
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Transverse parallel lines are not necessary to be drawn on 
the cheque for a special crossing. In order to avoid all risks of 
a thief obtaining payment the words '‘payee’s account,” or 
“account payee only,” or “Account payee” may be added to the 
crossing which will ensure that the receiving bank is to collect 
the amount for the benefit of the payee’s account only.^* These 
words are not an addition to the crossing but a mere direction to 
the receiving bank/^ They do not bind the clearing banks.^^ 
A special crossing makes the cheque even more safe than a gene¬ 
ral crossing because the payee or holder cannot receive payment 
except through the banker named on the cheque. 

125. Where a cheque is uncrossed, the holder 

Crossing after may cross it generally or specially. 

issue. 

Where a cheque is crossed generally, the holder 
may cross it specially. 

Where a cheque is crossed generally or specially, 
the holder may add the words “not negotiable.” 

Where a cheque is crossed specially, the banker 
to whom it is crossed may again cross it specially to 
another banker, his agent, for collection. 

NOTES. 

The drawer may cross the ^cheque generally or specially. 
When it has not been crossed by any drawer any holder (whe¬ 
ther a holder in due course or not) is entitled to cross it. The 
holder is also authorized to alter a general crossing into a special 
crossing or to add the words “not negotiablc”.^^ These are not 
material alteration of cheques. When a cheque is crossed 
specially the banker in whose favour it is crossed rnay again cross 
it specially to another banker, his agent for collection.**® This is 
the only case in which a second specially crossing is allowed by 
the Act. It can only be done for the purpose of collection by a 
banker. The crossing is a material part of the cheque. It cannot 
be altered except as laid down above.^^ Thus where a cheque 
is crossed specially and the holder alters it into a general crossing 
by striking out or obliterating the name of the banker the altera¬ 
tion is unauthorised and amounts to a material alteration of the 

44. 23 T. L. R. 65. 

45. (1904) 2 K. B. 465. 

46. (1927) 2 K. B. 297. 

47. Section 87. 

40. (1904) 2 K. B.465. 

49. Bills of Exchange Act, Section 78. 
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instrument. If a cheque is crossed by the drawer he alone has 
the right to cancel the crossing by writing the words ‘'pay cash” 
on the cheque under his full signature. 


126. 

Payment 

cheque 

generally. 


Where a cheque is crossed generally, the 
banker on whom it is drawn shall 
crossed not pay it otherwise than to a 

banker. 


Where a 

Payment of 

cheque crossed 
specially. 

tion. 


cheque is crossed specially, the banker 
on whom it is drawn shall not pay it 
otherwise than to the banker to whom 
it is crossed, or his agent, for collec- 


NOTES. 


A banker is not justified in paying a cheque in a manner 
contrary to the directions conveyed by the different kinds of cross¬ 
ing. Section 129 gives the consequences of non-compliance with 
these directions. If the paying banker pays a crossed cheque 
at the counter or a specially crossed cheque through a banker 
other than the one whose name is mentioned in the special cros¬ 
sing, and any loss results by such payment, the banker cannot 
debit the drawer’s account with the amount of the cheque as 
the payment is contrary to his instructions. Such payment further 
cannot be regarded as payment in due course. Not only that, 
but if a wrong person has taken payment the true owner of the 
cheque can also under Section 129 of the Act sue the banker for 
compensation for his loss. 


It is doubtful if a crossed cheque can be opened, i,e., crossing 
once made can be cancelled by writing the words ‘pay cash’ and 
signing it. It is not safe for a banker to pay such a cheque at 
the counter. 


127. 

Payment 
cheque 
specially 
than once. 


Where a cheque is crossed specially to 
more than one banker, except when 

crossed crossed to an agent for the purpose of 
more collection, the banker on whom it is 
drawn shall refuse payment thereof. 


NOTES. 


“Second special crossing.” 

A cheque cannot be crossed more than once. It is only a 
special crossing which may require a second crossing. ^ This is 
allowed only in one case under this section. A banker in whose 
favour a crossing is made can again cross it in favour of his agent 
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for collection. A cheque bearing more than one special crossing 
except in the case mentioned, is invalid and the banker is 
prohibited from making payment thereon. 


128. Where the banker on whom a crossed 

Payment in due cheque is drawn has paid the same in 
course of crossed duc coursc, the banker paying the 

cheque, and (in case such cheque has 
come to the hands of the payee) the drawer thereof 
shall respectively be entitled to the same rights, and 
be placed in the same position in all respects, as they 
would respectively be entitled to, and placed in, if 
the amount of cheque had been paid to and received 
by the true owner thereof. 

NOTES. 


A banker will be discharged from liability on a crossed 
cheque if he makes payment of it in due course. The payment 
of a crossed cheque will not be in due course unless it is made 
strictly in accordance with the provisions of Section 126, i.tf., in 
accordance with the direction of the crossing. On payment in 
duc course the banker is entitled to debit the drawer with the 
amount of the cheque. He will not be liable if the amount does 
not reach the true owner. Further if the banker pays in accord¬ 
ance with the tenor of the crossing in good faith and without 
negligence he is not responsible even if the amount does not 
reach the true owner. But if he pays in contravention of the 
crossing he cannot debit the amount to the customer’s account 
unless it is received by the true owner and the drawer or the true 
owner can recover the same from the person wrongfully receiving 
payment,^** 


129, Any banker paying a cheque crossed 

Payment of cross- generally Otherwise than to a banker, 
c(! ciicquc out of or a chcque crossed specially other- 

due course. than to the banker to whom the 

same is crossed, or his agent for collection, being a 
banker, shall be liable to the true owner of the 
cheque for any loss he may sustain owing to the 
cheque having been so paid. 


50. S. 129. 
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NOTES. 

When a banker pays a cheque in disregard of the directions 
in the crossing or makes payment out of due course and the 
amount of the cheque is not received by the true owner he cannot 
debit his customer with the amount of the cheque,* A banker’s 
contract is with the drawer only and not with the holder and so 

if a bank refuses to make payment on a cheque the holder has 
no remedy against the bank ; he can only turn on to the drawer 
and the indorser. This section makes it the statutory duty of 

the banker to pay in accordance with the directions of the cross¬ 
ing and for breach thereof makes the banker answerable to the 
holder. As the banker should have paid it only through some 
bank or some particular bank (even where the cheque is on the 
branch of a bank and is paid through the head office or another 
branch of the same bank)^ but pays it to a person not entitled 
to receive payment over the counter, the bank must be responsible 
for any loss which is caused to the true owner by its conduct. 
The rule is, however, subject to the provisions of Section 89. If 
the non-compliance with the directions of the crossing is due to 
the fact that the cheque at the time of presentation does not 
appear to be crossed or to have had a crossing which has been 
obliterated so skilfully as not to be apparent the banker paying 
in due course shall not be questioned by reason of the cheque 
having been so crossed.^ Under this section the banker pay¬ 
ing out of due course cannot only not charge the amount to the 
drawer,** but is further liable to compensate the true owner of the 
cheque for any damage sustained by him by reason of his paying 
the amount in contravention of the provisions of Section 126.^ 

Thus where a crossed cheque payable to order is stolen from 
the payee and the payer’s signature having been forged on it is 
paid by the bank in contravention of the direction of the cross¬ 
ing to a bona fide holder, the bank (£) had no right to debit the 
customer’s account with the amount of the cheque, (ii) the payee 
who lost the cheque could recover the amount from the holder 
receiving payment, or {Hi) if the drawer had allowed his account 
to be debited with the amount of the cheque he could maintain 
an action against the person who received the amount from the 
bank.^ 


1. Bobbett Pinkett, (1876) 1 Ex. D. 368. 

2. Gordon v. London City and County Midland Bank, (1902) 1 K. B. 242. 

3. Bills of Exchange Act, S. 79, Proviso. 

4. (1876) 1 Ex. D. 368. 

‘ 5. Ogden v, Bencs, (1874) L. R. 9 C. P. 513. 

6. 1 Ex. D. 368. 
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130. A person taking a cheque crossed generally 

Cheque bearing Or Specially, bearing in either case the 
“not negotiable,” vvords ‘‘not negotiable,” shall not have, 

and shall not be capable of giving a better title to the 
cheque than that which the person from whom he 
took it had. 

NOTES. 

Formerly a cheque could be made non-negotiable by simply 
omitting the words ‘or bearer’ or ‘or order.’ But now the only 
way by which a person can draw a non-negotiable cheque is by 
crossing it ‘not negotiable’. A cheque crossed‘not negotiable’ is 
still transferable, but, the transfer is not attended by the same 
important consequences as is the ordinary negotiation of a nego¬ 
tiable instrument. Thus where A by fraud obtained from B a 
cheque crossed “& Go.” not negotiable and got payment of the 
cheque from bank G, in a suit by B against the bank it was held 
that the bank was liable for the amount of the cheque as A had 
no title to the cheque.^ 

Mere crossing without the words *‘not negotiable” does not 
affect the negotiability of a cheque,® But a cheque crossed 
“not negotiable” cannot be negotiated in the ordinary way. It 
is analogous to a bill bearing a restrictive endorsement,^ Such a 
cheque can be transferred but the transferee does not acquire 
the rights of a holder by negotiation. His rights are those of 
an ordinary transferee of a chose in action. He gets no better 
title than that of his transferor.Thus a person cashing a 
cheque endorsed in his favour by one partner in fraud of his 
co-partners is liable to the co-partners if the cheque was drawn 
in favour of the firm and was crossed ‘not negotiable’." The 
object of non-negotiable crossing is to afford protection to the 
drawer or holder against miscarriage or dishonesty in the course 
of transit by making it difficult to get the cheque cashed until it 
reaches its destination.*- 

If a cheque is to be made not transferable at all the words 
‘not transferable’ or any other words prohibiting negotiation may 
be used, e g,^ “pay to A only”. When the words ‘not negotiable’ 
are used with a crossing on the cheque they have the special mean- 

7. 190IA. C. 414. 

8. Smith r. Union Bank, (1872) 1 Q. B. D. 31. 

9. See S. 59 ante. 

10. (1901) B. G. 414. 

11. Fisher f. Roberts, (1890) T. L. R. 354 C. A. 

12. Great Western Railway Co. v, London County Bank, (1901) A. C. 

414. 
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ing given above. The words not negotiable on a bill of exchange 
would make it altogether non-transferable. 

131. A banker who has in good faith and with- 

Non-liability of negligence received payment, for 

banker receiving a customer ofa chcquc crossed general- 

chequT ]y specially to himself, shall not, 

in case the title to the cheque proves 
defective, incur any liability to the true owner of 

the cheque by reason only of having received such 
payment. 

"^Explanation .—A banker receives payment of a 
crossed cheque for a customer within the meaning 
of this section notwithstanding that he credits his 
customer’s account - with the amount of the cheque 
before receiving payment thereof. 

NOTES. 

This section affords protection to the collecting banker. 
When a banker receives from his customer a cheque crossed in 
its favour for collection and receives payment of the amount on 
his customer’s behalf the fact that the customer’s title to the 
cheque was defective would not render the banker liable to the 
true owner.^3 If A steals the goods of B and gives them to G, 
who takes them honestly and in good faith and C disposes of them 
whether for his own benefit or that of A or some other person, 
G is liable for conversion to B the true owner. The same is true of 
a bank who receives the amount of a forged cheque or a cheque 
to which the customer has none or defective title. Where a 
bank collects say a forged cheque for a customer, the banker is 
liable for the amount received to the true owner. This section 
affords only a qualified protection to banks in collection of cross¬ 
ed cheques only. 

The collecting bankers are placed in a very difficult position. 
They receive cheques from their customers for collection. They 
must either collect them or leave them alone. As they do collect 
cheques for their customers, what is the consequence if the title 
of the customer who sent the cheques for collection turns out to 
be defective ‘or no title at all.’ As bankers have no means of 
safeguarding against such mistakes it is only fair that they 
should be protected by the legislature.** But to avail of such 

♦The Explanation was added by S. 2 of the Negotiable Instruments 
(Amendment) Act, 1922 (XVIII of 1922). 

13. Morison d. London County and Westminister Bank, (1914) 3 K B 356 

14. (1879) L. R. 5 C. P. D. 7. • • . 
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protection it is necessary that the banker should be acting in good 
faith and without negligence and must be acting as a mere col¬ 
lecting agent for a customer^^ of cheques crossed when they came 
into the bank.^^" Where a cheque is paid to a bank by its 
customer to extinguish his overdrawn account the bank does not 
hold it as a collecting agent but a holder for value in his own 
right.Whether a collecting bank is guilty of negligence within 
S. 131 depends on the circumstances of each case and is a 
question of fact.*** The test of negligence is whether the transac¬ 
tion of paying in any given cheque was so out of the ordinary 
course that it ought to have aroused doubts in the banker’s mind 
and caused them to make inquiry. The negligence must relate 
to the collection of the cheques.*® Thus where a clerk of a busi¬ 
ness agent presented a cheque to a collecting bank and the cheque 
was crossed and payable to and indorsed by a certain public 
officer and the cashier knew that customer was a man of little 
means, but the cheque was allowed to be collected and credited 
to the bank account of the said clerk without any further inquiry, 
held that under the above circumstances the bank was guilty of 
negligence because when the said clerk presented the cheque 
with a view to having it credited to his private account the cashier 
of ordinary intelligence and experience ought to have been put on 
inquiry whether or not the credit ought to have been made. The 
bank was guilty of negligence and could not get the protection.*® 
A bank will be guilty of negligence where it ignores a direction 
on a cheque like “Account payee”*® or “per pro”"* or where 
it credits the amount of the cheque to the personal account of the 
managing director of a company w'hen it is payable to the 
companyor fails to note a discrepancy between the name of 
the payee as given in the bill and that given in the indorsement.^ 

Explanation .—When a customer sends a cheque to his bank 
for collection the usual practice is that the cheque is credited to 
the customer’s account before payment from the drawee bank is 
received. The question then arises the banker, having thus 

15. 40C. L.J. 223. 

16. (1903) A. C. 240. 

17. (1914) 1 K.B. 799. 

18 J. G. Robinson i;. Central Bank of India Ltd., 1932 R. 60^9 R. 
585; (1929) K. B. 40 ; (1920) A. C. 683. 

19. Ibid. 

19a. (1920) A. C. 683. 

20 31 T. L. R. 479 ; on the standard of care required by the bank, 

sec 57 iM.L.J. 49; (1932) 2 K.B. 122 ; 1920 A.C. 683 ; (1859) 1 
K. B. 46 ; (1918) 3 K. B. 356 (Morison’s Case); (1924) 1 K. B. 759 ; 
(1906) 23 T.L.R. 65; (1932) I K. B. 544; (1913) 109 L. T. 836; 1936 
P.C. 193; 38 Gh. O. 364 ; 51 L. T. 663. 

21. (1884) 51 L.J. 663 ; 1933 A.C. 1. 

22. (1929) 1 K. B. 775. 

23. (1899) 81 L. T. 655. 
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appropriated the money to himself or to his own use, can he 
still claim the protection afforded by this section on the ground 
that the payment was received for a customer and not for him¬ 
self ? Where there are no other circumstances indicating that the 
bank treated the payment as its own, e, g., where the cheque was 
credited to extinguish over-drawer account, or it was indorsed in 
the bank’s favour (not for collection merely) the bank is entitled 
to be protected. The explanation to the section is intended to 
extend the protection to such cases only where a bank gives 
provisional credit to the customer in anticipation of collec- 
tion.^\ 


CHAPTER XV. 

Of Bills in Sets. 


Set of bills. 


132. Bills of exchange may be drawn in parts, 

each part being numbered and con¬ 
taining a provision that it shall con¬ 
tinue payable only so long as the others remain un¬ 
paid. All the parts together make a set ; but the 
whole set constitutes only one bill, and is extinguished 
when one of the parts, if a separate bill, would be ex¬ 
tinguished. 

Exception .—When a person accepts or indorses 
different parts of the bill in favour of different persons, 
he and the subsequent indorsers of each part 
are liable on such part as if it were a separate 

bill. 

NOTES. 


Bills in sets are used only in the case of foreign bills. They 
are bills drawn in several parts. Each part is numbered and con¬ 
tains a reference to other parts.^^ They are drawn in order to 
avoid their loss or miscarriage during transit. Each part is sent 
separately. To minimise delay the holder can send all the parts 
on the same day, each part by separate means of conveyance. 
The whole set constitutes one bilF and the drawer must sign 
and deliver all of them to the payee.^® The stamp is affixed on 
one part only.^^ Each contains a provision that it is payable 

23a. (1897) I Q. B. 552 ; 40 G. L. J. 223 ; (1901) A. G. 414. 

24. (1830) 10 B. and G 449. 

25. (1837) 27 L. T. N. S. 849. 

26. (1895) 11 T. L. R. 244. 

27. 4L.B.R. 320 (F. B.). 
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only so long as the others remain unpaid. And the whole set 
is extinguished as soon as any of the parts, if a separate bill, is 
extinguished.^ If one part of a set omits reference to the rest 
and it happens to fall in the hands of a holder in due course, 
it becomes a separate bill. A bill in a set is usually of this 
form :— 

Form of a Sterling Bill, 

Exchange for 10,000. Bombay, 18th October, 1930. 

Ninety days after sight of this First of Exchange (Second and 
Third of the same tenor and date being unpaid) pay to our order, 
the sum of ten thousand pounds for value received. 

For Bombay Exporters Ltd. 

(Sd.) A. L. Shaw. 

The Manchester Traders, 

Manchester. 

Most of our bills on London are drawn in Sterling. 
Acceptance of bills in a set. 

The acceptor cannot give his acceptance on all the parts of 
a bill in sets. He may sign his acceptance on any part but on 
only one part from the whole set. If an acceptor gives his 
acceptance on several parts and they go into the hands of differ¬ 
ent holders in due course he shall be liable on all of them sepa¬ 
rately as if each part were a separate bill,^ The practice is to 
present only the First of Exchange for acceptance and to give over 
all the parts of the drawee as soon as payment is made, 

133. As between holders in due course of 

Holder of first different parts ophe same set he who 

acquired part en- first acquired title to his part is en¬ 
titled to all. titled to the other parts and the money 

represented by the bill. 

NOTES. 

When different parts of a set fall into the hands of different 
holders in due course who is the true owner ? He who first gets 
title to his part. He is entitled to all the parts and can sue 
other holders in due course to deliver the parts to him if they 
have any such parts in their possession,^ He is also entitled 
to the money represented by the bill. This right of the first holder 

28. (1830) lOB. andC. 449. 

29. Bills of Exchange Act, S. 71. 

30. (1863) 32 L. J. Q.B. 82. 
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in due course will not, however, affect the rights of the acceptor 
who has made payment of the first part.^* 

CHAPTER XVI. 

Of International Law. 

134. In the absence of a contract to the contrary, 

the liability of the maker or drawer of 
a foreign promissory note, bill of ex¬ 
change or cheque is regulated in all 
essential matters by the law of the 
place where he made the instrument, 
and the respective liabilities of the acceptor and 
indorser by the law of the place where the instrument 
is made payable. 

Illustration. 

A bill of exchange was drawn by A in California, where the rate of 
interest is 25 per cent., and accepted by B, payable in Washington, where 
the rate of interest is 6 per cent. The bill is endorsed in British India, 
and is dishonoured. An action on the bill is brought against B in British 
India. He is liable to pay interest at the rate of 6 per cent, only ; but, 
if A is charged as drawer, A is liable to pay interest at the rate of 25 per 
cent. 

NOTES. 

A negotiable instrument may be drawn, accepted or indorsed 
in different places. The maker or drawer, the acceptor and the 
indorser each enters into a separate contract. Thus a bill may 
embody a series of contracts each made or performable in a 
different place. If the law or custom in each of these places 
differs, the question arises ; which law will apply ? A suit on 
breach of any engagement on negotiable instruments may be 
brought either where the contract was made or where it is 
broken.32 If any suit is brought on a negotiable instrument in 
an Indian Court there will be various matters which will not be 
governed by the Indian Law. The question may be considered 
under the following heads :— 

Firstly, the form of the drawing, acceptance or indorsement.^^ 
This is governed by the law of the place where the contract is 
made or what is called the lex loci contractus}^ Form includes 


Law governing 
liability of maker, 
acceptor or indor¬ 
ser of foreign 
instrument. 


31. 

32. 


33. 

34. 


S. 71 (3), Bills of Exchange Act. 

16 C. L. T. 279 ; 28 M. 19 ; 31 M.L J. 816 ; 27 M. 494 ; 30 B. 133 
15 B. 93 ; 47 C. 583 ; 23 C. 445 ; 1929 G. 306. 

(1918) 2 K. B. 623 ; 12 M. 262. 

(1918) 21 Q..B. 623. 
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stamp. So an instrument must ordinarily be stamped in accord¬ 
ance with the law of the place where it is made or drawn,If 
the instrument is void for want of stamp in the place where it was 
made it cannot be sued upon in British India ; but if it is merely 
inadmissible according to that law it can be sued upon here.^^ 
If formality relates not to the form of the contract, but to the 
evidence of the contract it is governed by lex fori or law of the 
place where the suit is pending. The interpretation of the terms of 
the contracts of drawing, acceptance or indorsement will also be 
in accordance with the lex loci contractus}'^ 

Secondly, the capacity of the parties. European jurists differ 
in their opinion, as to whether Hex domicile' or Hex loci contractus' 
should govern the capacity of parties. The High Courts in India 
had for some time adopted the rule laid down in Sottomayor v. 
De BarroSy according to which the law of domicile governs the 
capacity in all kinds of contracts.-'* But the Madras High Court 
has in a recent case held that the view of Dicey according to 
which lex loci contractus governs the capacity in the case of mercan¬ 
tile contracts, is the preponderant view.^^ 

Thirdly, the liability of the parties. Ordinarily the liability 
of a party is governed by the lex loci solutionis or the law of the 
place where he has to perform his contract.*^ According to 
English Law the drawer is liable to make payment according to 
the law of the place where the bill is drawn ; similarly, the 
indorser according to the law of the place where the indorsement 
is made.^^ The maker and the acceptor may at the time of 
making or acceptance make the instrument payable at a specified 
place. In such cases their liability will be determined by the 
law of the place where it is made payable.^2 where no such place 
is mentioned in the instrument the liability will be determined 
l)y the law of the place on which the instrument is drawn. Indian 
law as laid down in this section is a bit different. Here the 
liability of the maker or drawers is governed by the lex loci con^ 
tractus or the law of the place where the instrument was made or 
drawn and that of the acceptor or indorsee by the lex lod solu¬ 
tionis f 


35. (1812) 3 Camp. 166. 

36. 42 B. 522 ; 53 M. 968 ; 33 A. 571 ; 17 M. 262. 

37 . (1867) 1 Bing. N. G. 151 ; (1870) L. R. 5 G. P. 473. 

38. 7 A. 490 ; 25 A. 195 ; 19 B. 679. 

39 Sottomayor v. De Barros, (1877) 3 P.D. 1 (C. A.) ; 7 A. 490 ; 19 B, 
697 ; 25 A. 195 ; 66 M.L.J. 458. 

40. (1924) A. G. 514. 

41. Story, S. 154. 

42. (1923) 1 K. B. 669. 

43. 1 M. 196. 


INTERNATIONAL LAW 


tS. 135 


This as the opening words of the section indicate is 
subject to any agreement between the parties. The essential 
validity of a contract as distinguished from its formal validity 
is controlled primarily by mutual agreement. In the absence of 
a contract in that behalf only do the rules of private international 
law apply 

Fourthly, the procedure. As to what remedies are open to a 
person who wants to enforce his rights under a contract and what 
procedure he will have to adopt for the enforcement thereof will 
be determined by lex fori or law of the forum or the law of the 
place where an action lies.^^ 


Special Summary procedure is provided for suits on negoti¬ 
able instruments as an additional remedy by Order XXXVII 
G. P. G. (See Appendix.) 


135 . Where a promissory note, bill of exchange or 

cheque is made payable in a different 

Law of place of place from that in which it is made or 
dishonour. indorsed, the law of the place where it 

is made payable determines what cons¬ 
titutes dishonour and what notice of dishonour is suffi¬ 
cient. 


Illustration . 

A bill of exchange drawn and indorsed in British India, but accepted 
payable in France, is dishonoured. The indorsee causes it to be protested 
for such dishonour, and gives notice thereof in accordance with the law 
of France though not in accordance with the rules herein contained in 
respect of bills which are not foreign. The notice is sufficient. 


NOTES. 

Under this section the Indian rules relating to maturity/® dis¬ 
honour, protest demand for payment or notice of dishonour,'’^ 
will apply to all those instruments which even though drawn 
outside British India arc made payable in India. Thus where a 
bill is drawn in London on a person in Bombay who accepts it 
payable in Bombay no protest is necessary to charge the 


44 1925 S. 4« 

45 ! 17 M. 262 ; (1835) 2 Bing. N. C. 202; 23 M. 458. 

46. (1848) 6 Moo. P. C. 314; (1875) L. R. 10 Q,. B. 525. 

47. Dicey, pp. 665, 4th edition; (1841) 1 Q,. B. 514. There is some differ¬ 

ence of opinion on the question as to whether where the notice of 
dishonour is given not by a last holder but some prior indorsee 
the law governing such notice is the law of the place where the 
instrument is payable or the law of the place where such prior 
holder affixes his name. The weight of authority is in favour of the 
former view. (Story, Sec. 316; Dicey 665, West Lake S. 232, (1811) 
1 Q,. B. 43). 
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acceptor/® If a bill drawn in London on a person in Bombay 
is made payable in Paris 60 days after date, no days of grace will 
be allowed to determine the maturity of the bill because according 
to the French Law they are not allowed/^ The manner of 
enforcing the obligation as well as the mode of its performance 
are governed by the law of the place of performance/^ 

136. If a negotiable instrument is made, drawn, 

accepted or indorsed out of British 
India, but in accordance with the law 
of British India, the circumstance that 
any agreement evidenced by such in¬ 
strument is invalid according to the 
law of the country wherein it was 
entered into does not invalidate any subsequent 
acceptance or indorsement made thereon in British 
India. 

NOTES. 

This section provides an exception to the general rule laid 
above that the lex loci contractus determines the form and essential 
validity of the contract. Where the first contract of making or 
drawing is invalidated by want of stamp or some other similar 
circumstance, the subsequent contracts created by acceptance and 
indorsement being independent contracts will be valid even though 
the prior contract was invalid according to the law of the place 
where it was made provided that it is valid according to the law 
of British India. Under the Indian Stamp Act it is necessary to 
stamp the document again for negotiation in British india. A suit 
can, however, be brought in British India without affixing a stamp 
on it if it is not negotiated here.* The revenue laws of one 
country are not binding on another/ 


Instrument made 
&c. out of British 
India, but in ac¬ 
cordance with its 
law. 


137. 


Presumption as 
to foreign law. 


The law of any foreign country regarding 
promissory notes, bills of exchange 
and cheques shall be presumed to 
be the same as that of British India, 
unless and until the contrary is 
proved. 


48 32 B 243 

49 Bills of Exchange Act, S. 72 j (1825) L. R. 10 Q. B. 525. 
50; (1937) A. C. (587). 

1. 22 M. 337. 

2. 21M. H. R. 4. 
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NOTES. 


Where foreign law is different from Indian Law and a party 
to a suit relies on foreign law that party must specifically allege 
and prove this fact like any other fact. Courts will not take 
judicial notice of foreign law." But under Section 57 of the 

‘^ke judicial notice 

ot the English Bills of Exchange Act ^ 


Foreign law is proved by {a) production of law books 
I authority of foreign governments and law 

{b)hy the opinion of legal experts, and (c) by obtaining the 
of the foreign courts by stating a special case ^ . 


printed 

reports, 

opinion 


CHAPTER XVII. 

Notaries Public. 

138. The ^Central Government may, from time 

Power to appoint bv notification in the official 

Notaries Public. vjazette, appoint any person by 

name or by virtue of his office, to be a 
notary public under this Act and to exercise his 
functions as such within any local area, and may, by 
like notification, remove from office any notary 
public appointed under this Act. 

139. The ^Central Government may, from time 

to time by notification** in the official 
rurerforV^rtl Gazette, make rules consistent with 
Public. this Act for the guidance and control 

of notaries public appointed under 
this Act, and may, by such rules (among other 
matters), fix the fees payable to such notaries. 

NOTES. 

Notary Public is defined in Section 3. His functions are also 
given under that section. Local Governments were empowered 
to make rules for their appointment functions, etc., in order to 


4. Jacob V, Credit Lymrais, (1884) 12 Q. B. D. 589. 

5. (1918) A. G. 157. 

6 . S. 45, Indian Evidence Act, 10 Moo. P.G. 358. 

♦The words Local Government were substituted for the words “Governor 
General in Council” by S. 2 and Sch. Pt. I of the Decentralisation 

f914), but by the Government of India (Adaptation 
of Indian Laws) Order, 1937 the power of appointment and removal 
revests in the Central Government. The Provincial Governments 
could discharge the functions till 31-3-38. nments 

**For such Notification, see General Rules and Orders, Vol, II, p. 279 

'337 



S. 139] THE NEGOTIABLE INsTEUMENTS ACT 




facilitate the appointment of Notaries Public in the mofussil, but 
the power now vests in the Central Government. It is very likely 
that the powers will be delegated to the Local Governments 
again. The powers exercisable are those given by the Act, and 
the Notaries Public have no power to attest deeds and documents 
other than those under the Act. The seal of the notary will be 
taken judicial notice of^ and a presumption of truth attaches 
to notarial acts,® The rules for the guidance and con¬ 
trol of Notaries Public in India were made by the Governor- 
General in Council as early as 1886. They are published in 
Appendix IV. 


SCHEDULE. 

{Enactments Repealed.) 

Repealed by the Repealing and Amending Act, 

(XII of 1891). 

7. Evidence Act, S. 57, clause (6). 

8 . 22 C. 491. 
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APPENDIX I. 

HUNDIS. 

Hundis are negotiable instruments written in an oriential 

anguage or in one of the vernaculars and are sometimes promis¬ 
sory notes but more often bills of exchange in form and sub¬ 
stance, and are subject to local usages.^ They have been in 
circulation in the country from very early times and usages 
attaching to them varied with the locality in which they came 
into existence or were circulated. The word ‘hundi’ is said to 
be derived from the Sanskrit word ‘hund’, which means ‘to 
collect. This shows that the purpose, for which these instru¬ 
ments were originally discovered and to which they were employ¬ 
ed, was that of collection of debts. Even now hundis are 
sometimes used for the collection of debts. A merchant who has 
sold goods from Lahore to a merchant in Karachi may collect 
the price of the goods sent by drawing a hundi for the amount 
on the Karachi merchant. The hundis have been current 
amongst the Hindu merchants from very remote times. They 
may be traced as far back as the Mahabharta. “A legend of 
the times of Lord Krishna has it that Narsingha Mehta of Tuna 
garh drew a hundi on Seth Samlashah of Dawarka’’ (M l" 
Tannan—Law and Practice of Banking in India). According’ to 
Dr. Jain another tradition has it that Vastupal, Tej Paul drew a 
hundi of ten crores on Nagar Seth city banker to finance the 
building of the temple of Dilawar.^a Such traditions date as far 
back as 5000 B. G, They had attained to a very high degree of 
credit in the country. Although due to the absence of a strong 
central or national government paper currency was almost 
unknown in India in early times, yet the merchants had 
evolved in the hundi system a very facile and simple medium of 
currency and a strong and sound system of credit, A study of 
forms of the hundis in vogue in different parts of the country 
their different kinds, and the manner in which they circulated is 
not of interest merely to an antiquarian but show how the Indian 
Mercantile community had evolved an excellent system of credit 
for themselves to meet their needs and how they backed it up by 

9. 5 G, W. N. 313 (1900) ; 31 G. 24. The word is not defined in any 
Indian Statute. One definition given in the Punjab Stamp 
Mannual 1881 (p. 9, paragraph 14) runs as follows ^ 

“.but it may be taken to mean an instrument of the character of a bill 

of exchange written in an oriental language and prepared in the 
native mood** but this definition appears to be too narrow, 

9a. Indian Indigenous Banking Dr. L. C. Jain, p. 71. 
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trust and confidence. The dishonour of a hundi was regarded as 
an act amounting to that of insolvency on the part of a merchant 
and cases of dishonour were really met with in this country. The 
banker has always played an important part in India. The hundi 
system bears testimony to the great confidence the ancient 
Indians reposed in their bankers. Allusion is made to money 
lending and primitive banking in Rig Veda among the ancient 
Indians (Vedic Index of Names and Subject by A. A. Macdormeth 
& A. A. Keith, Vol. 1). That during Manu’s time banking had 
well developed in India is apparent from the fact that Manu 
devotes a special chapter to the subject of “Deposits and Pledges”. 
He says a sensible man should deposit money with a person of 
good family, of good conduct, well acquainted with the law, 
veracious and having many relations wealthy and honourable 
Aryan.^^ He finances not only trade and commerce but also 
agriculture. The hundi system was the backbone of all 
commercial transactions. It not only facilitated the transfer of 
funds from one place to another, but also helped to finance trade 
and commerce and provided a facile and sound medium of 
currency and credit. 

Probably the original hundi was not open and was sealed to 
preserve the secrecy and relations of the drawee and the drawer, 
but later on when it was found to be a very suitable and con- 
venient vehicle of transfer of money it was disencumber of some 
unnecessary matters and was left open and the paper on which 
it was written gradually shrunk to a slip now in use. However, 
unfortunately the long commercial experience which requires 
brevity did not purge them of the long prefactory salutation 
unnecessary prayers and the conditions definitely defined. 
They go to a long extent to check their free circulation. 

Formerly the term hundi was applicable to native bills of 
exchange only, a promissory note was called a teep, and in 
certain parts a “ruqqa” but, now the term as generally under¬ 
stood includes all indigenous negotiable instruments whether they 
be in the form of notes or bills,^'^. The word hundi is a wider term 
than the bill of exchange. 

But an instrument in order to be a hundi must be capable of 
being sued on by the holder in his own name, and must by the 
custom of trade be transferable like cash by delivery. Thus a 
‘Pahunch’ which is a writing merely acknowledging the fact that a 
certain amount is received by the person signing it from another 

gb. Buller the Laws of Manu, Sacred Books of the East, XXX, pp. 2816, 
1866. 

9c. Reg. VI of 1797. 

10. 33 C. W. N. 534. 


340 


APPENDIX I 

person IS a mere receipt and neither contains a promise nor an 

order to pay and has no mercantile tradition of transfer by deli- 
very is not a native negotiable instrument.*^ 

It is interesting to note that several customs which were in 

Hindu Law are similar to the rules of the Law 
Merchant. Thus presentment within reasonable time was neces¬ 
sary under both.* Similarly a forged hundi did not form the 
basis of title even under the Hindu Law.*^ 

relating to these hundis were many and various. 
Under the Hindu Law a hundi payable even to a specified per¬ 
son or to order was negotiable without indorsement by the 
payee* ^ An indorser was found entitled to sue on a hundi with* 
out re-indorsement in his favour.*^ So also a hundi having got 
accepted by the drawee could circulate without indorsement.*^ 
Various forms of acceptance were in vogue in various places. In 
certain parts of the country even oral acceptance was sufficient 
In a recent case in the Lahore High Court a custom was alleged 
to exist under which a mere writing of their register number on 

the hundi by the drawee firm without any signature was sufficient 
acceptance of the hundi in Karachi*^ but it was decided that no 
such custom was proved to exist.*® The owner of a hundi who 
lost it could claim a ‘peth’ (duplicate) or a ‘per peth’ (triplicate) 
from the drawer and on presentation of this to the drawee had 
a right to payment.*® In certain places a notice of dishonour is 
not necessary to charge the parties liable on a hundi. Again the 
drawer of a hundi by crossing it with the words “Sri Nishani” 
can exclude his personal liability.^ A custom of presentment at 
a Bank was found prevailing in Bushire.^* So also it was found 
that in Dacca gumashtas could draw hundis without incurring 
personal liability.^ In some cases notice of dishonour was found 
unnecessary under Hindu and Mohammadan Laws.^^ Under 
Hindu Law even an order hundi could be negotiated with¬ 
out indorseraent^sa and an indorser can sue without 
re-indorsement in his favour, if it is returned to him after 

11. 1938 Sindh 24. 

12. 3 Agra 268. 

13. 7 B. L. R. 275. 

14. Rajroopram Buddeo, Ind.Jou. 93. 

15. 5W. R, 86. 

16. East India Bank v. Khoja Vultie, 1 Ind.Jou. (N. S.) 247. 

17. Panna Lai v, Hergopal, 51 I.C. 250. 

18. 1930 L. 471. 

19. 1 B. 27 ; 15 W. R. 501 ; 7 B.L.R. 682. 

20. 13P. R. 1891. 

21. 21 B. 294. 

22. 17 W. R. 442. 

23. 7 B. L. R. 434 ; 3 C. 339. 

23(3. 1883 Hyde. 155. 
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dishonour « In the Punjab a custom was found to exist where- 

under a drawee making conditional payment of a hundi which is 

dishonoured and returned is entitled to refund of the amount 

paid It the hundi is not presented again within four days 

Among the Shroffs in Bombay when a hundi is sent to a Shroff 

for collection he acquires the rights of a holder in due course 

merely on crediting the amount thereof to his customer’s 

account. In addition to such customs several varieties of hundis. 

each having its own distinct characteristics, are current in the 
country. 

At the time of the passing of this Act the question naturally 
<^ose whether these customs should be recognised or not 
Opinion on this question was divided. One school of thought 
favoured the complete demolition of these customs and the bring¬ 
ing up of all these instruments to the level of English bills of 
exchange. They favoured a uniformity of practice in regard to 
all negotiable instruments in the commercial world. On the 
other hand the second school of thought was in favour of leav¬ 
ing indigenous instruments altogether untouched They plead- 
ed that the Act should not apply to hundis at all. But a via media 
was followed Though the Act was to apply to all negotiable 
instruments whether indigenous or foreign a saving clause as to 
local customs was introduced by the Select Committee in 1878. 

e report of the Committee contained the following comment 
on the point which will be of interest to the reader :— 

“We have carefully considered the arguments urged on the 
one side by the learned Chief Justice of Bengal and the Bank of 
Bengal for immediate application of the measure in its entirety 
to hundis and, on the other side by the Government of the Punjab 
for the total exclusion on hundis from any part of the measure 
We have come to the conclusion that the bill should in this res¬ 
pect be left substantially as it stands. Admitting with the Chief 

Justice that one main principle of Indian Codification is to recon¬ 
cile and to assimilate as for as possible the Native and European 
law on each subject, we would point out that this principle must 
be applied so as to produce as little friction as possible, and we 
feel assured that any sudden abolition of numerous local usages 
(there is no general custom) as to hundis, uncertain and undefined 
as they often are, would cause much and justifiable dissatisfaction 
among native bankers and merchants in certain parts of the 
country. But we believe that the effect of the bill, if passed 
with a saving of the local usages in question, will be, not as the 
Chief Jus^tice fears, to^ sterotype and perpetuate those usages, 
but to induce the Native mercantile community gradually to 

24. 5 W. R. 86. 

25. 1933 N. 389. 

26. 1 B. 28. 
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‘corresponding rules contained in the bill 

impos.i5,re 

n lectrnT of the aT’'", European custom.” The provTso 
bv the n^rHe ^th^ relating to the exclusion of the local usages 
by the parties themselves was added bv the Selerf C'nmrr^u* 

who reported in 1881. (Gazette of Indfa/v , 85) ^^^^^^tee 

ForJeriyTh? «™ ‘ w.f tpaie‘''f„" ^ 

r'4ttr'”Bm'''',ha “ ‘‘"P' paT. 

form of „o.e; or biih ■ Hondh be in ,he S oU% Jl, 
and as such will be subject to the provision of this Act relaVins to 

A hTn% h to the contmfy S 

A hundi may be written on more papers than one provided the 

aggregate value of the papers used represents the Lrrect va ue 
of the stamp to which such hundi is liable. The Enghsh ru^e 
applicable to bills of exchange that it must bear the sigLture of 
the drawer at the foot of document and without it no^action can 
be maintained even against the acceptor or the indorser is Zt 

applicable to hundis and it is sufficient if the name of the drawer 
IS introduced in the document which is in the handwriting of The 
executant.30 Several varieties of hundis are current !Zn7st 

fortT Sive below their chief classes afd 

K U Darshani Hundis or sight 

bills and Miadi Hundis or bills payable after a specified period. 

The Darshani Hundi is a hundi which is payable at siirht 
They sometii^s sell at (discount) or sLetimes at 

(premium). When denaand for hundis on a certain placf is 
greater than the supply the hundis sell at badha thm is at 

price which IS somewhat higher than the original amount (prt 
mium). While when demand IS less than the supply they ^sell 

at ‘batta t. e at a price which is a little lower than tL amount 
for which the hundi is drawn (discount). Hundiana or Com¬ 
mission IS sometimes deducted by the lender from the amount 
advanced. Darshani Hundis payable on the demand must be 


27. 

28. 

29. 

30. 


33 C. W. N. 534. 

Reg. VI of 1797. 

5 G. W. N. 313 ; (1900) 3 C. 249. 

Suraj M^l Har Parshad v. Bank of Behar, 60 I. C. 
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presented for payment within a reasonable time after they are 
received by a holder.^* Where loss is caused to the drawer by 
delay in presentment it falls on the party in fault and not on the 
drawer,^^ The typical form of a Darshani Hundi is as fol¬ 
lows :— 

Om Sri Ganeshji Sahai. 

Om Sri Sada Salamti howe. Lala Kundan Lai Sant Ram 
Jog likhi Shahr Sangla Hill seti, Lala Ramsarn Das Badri Nath 
ki ram ram wachni. Aprant hundi nag ek tusade upper kiti, 
Rupaya ek hazar akhri hazar ek nime panch sau, tiske dugne 
dewane. Rakhc Sangle which Lala Uttam Lai Hari Ram pason 
Miti Sawan di 7 Sammat 1981. Pahunchan sar Shah Jog ropaya 
rokari chalan bazar chehra shahi bhar dewane. Shahr Delhi 
which chokash hokar dam dewane. Hundi likhi miti Sawan din 
7 Sammat 1981. Tiket ek ane da laga ditta haiga. 

Daskhat Ramsarn Badri Nath, 

On back of the Huudi, 

Rupaya ek hazar 
nimen panch sau, tiske 
dugne dewane. 


Address :— 



Kundan Lai Sant Ram, 

Ghandni Ghauk, Delhi. 

Translation :— 

Darshni Hundi. 

May the blessed Ganesha protect. 

May you live in peace and happiness. Addressed to Lala 
Kundan Lai Sant Ram from the town of Sangla Hill. Greetings 
from Ram Sarn Badri Nath. Drafted this hundi against you of 
Rs. 1,000 (one thousand) whose half is equal to 500, pay double 
of that. Money paid to us in Sangla by Lala Uttam Ram 
Hari Ram Miti Sawan 7, 1981. The amount be paid up in the 
town of Delhi on sight of this hundi in the current coin of the 

31. Gohra Mai v, Hari Singh, 5 I. C. 745. 

32. 1924 B. 520. 

33. 28 A. 288. 
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realm to a Shah or banker. Pay the amount after making inquiry 
and taking precaution according to the bazar practice. 

Hundi drafted on Sawn 1, 1981. 

Stamp of one anna affixed. 

(Sd.) Ram Sarn Badri Nath. 

% 

On the back of the Hundi. 

Rs. IjOOO (one thousand) 
half of which is Rs. 500. 

Address; 

Kundan Lai Sant Ram, 
Chandni Chowk, 

Delhi. 



Miadi Hundi. 

A hundi which is payable after a specified period of time 
is called Miadi or Muddati Hundi. Sometimes Sahukars advance 
money on the security of hundis or pronotes. T. hat is also called 
a hundi which is a sort of agreement stating the amount ad¬ 
vanced, the rate of interest and other conditions of the loan. 

Suppose Kirpa Ram takes a loan of Rs. 1,000 from Jagan Nath 

at 12 per cent, per annum for 3 months. Kirpa Ram will take 
Rs. 970 and will sign the hundi for Rs. 1,000. It means that the 
interest is deducted in advance from the principal. Kirpa Ram 
can renew the loan if he likes after three months in the same way. 
But even a hundi payable on demand with a stipulation for inter¬ 
est may be drawn as follows :— 


‘‘The account of Sutar Ram Chandra Vithobaji, the first 
of Ghaitra Vadya of Sammat 1945, the day of the week, Tues¬ 
day, the date of 16th April, 1889, in cash Rs. 2,125 namely rupees 
twenty-one hundred and twenty-five in full in cash have been re¬ 
ceived, i, e., borrowed on personal security. The same are pay¬ 
able. The interest thereon accrues due at the rate of 6 per cent 
namely six and one quarter cents, i. e., for Re. 1 per cent, per 
mensem. The same are payable whenever the owner (j. e, the 
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lender) may demand (payment thereof.) 

1. Attestation of Shah Signed (on a one anna 

Ganura Okaji to Rs. 2,125 in receipt-stamp Ram Chand 

the presence of the party. Vithobaji Rs. 2,125 (two 

thousand one hundred and 
twenty-five). 

1. Attestation of Shah 
Partap Lalji of Rs. 2,125. 

16th April, 1889. 

When, however, such hundis are drawn payable after a cer¬ 
tain specified period of time the usual practice is to charge 
interest for the period at the time of drawing the hundi. ’ 

In Ludhiana and Jullundur a hundi is usually drawn payable 
sixty-one days after date and is called Ikahat Miti Hundi. In 
Amritsar it is usually payable 91 days after date. 

The typical form of Miadi Hundi is as follows : — 

Sri Ganesh Ji Sahai 

Om Sri Sada Salamati howe. Lala Amar Nath Mela Ram 
Jog likhi Gujranwala seti. Lala Harnam Das Gokal Chand di 
ram ram wachni. Aprant hundi nag ck tusade upper kiti 
Rupaya 400 akhri rupaya char sau nimen rupaye do sau tis de 
dohre dene. Rakhe Gujranwale which Bhai Daulat Ram Durga 
Parshad pason. Chet de 10 Sammat 1971. Rupaye din 21 
pichchhe dewane. Rupaya chehre shahi takana, Chukas laga 
kar dam Amritsar which dewane. Hundi likhi Miti Chet din 10 
Sammat 1971. 

Daskhat Harnam Das. 

Back 

Rupaya 400 Akhri 
Char sau ke nimen do 
sau de dugne dewne. 

Translation 

May the blessed Ganesh protect. 

May you live in peace and happiness. Addressed to Lala 
Amar Nath Mela Rarn from Gujranwala. Greetings from Lala 
Harnam Das Gokal Chand. Drafted this hundi against you for 
Rupees 400 (four hundred) half of which is rupees 200 (pay double 
of that). 1 he amount received in Gujranwala from Bhai Daulat 
Ram and Durga Prashad on Chet 10, 1971. The amount should 
be paid after the expiry of twenty one days, in the current coin 
of the realm. Drafted on Chet 10, 1971 
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Back, 

Rupees four hundred 
(400) half of which is rupees 200. 

Address : — 

L. Amar Nth Mela Ram, 

Katra Ahluwalian, 

Amritsar. 

The above are the two typical forms of hundis. The other 
forms are the variations of the above according to local usage. 
Some of them are made payable to a specified person, others 
may be made payable to bearer, while others still may be made 
payable to a Shah only or to a man of worth and substance in 
the bazar. Thus they may be either Shah Jog, or Nam Jog or 
Nishan Jog or Dhani Jog Hundis. 

% 

Again according to usage in certain localities hundis imply a 
condition that money is payable only in the event of the arrival 
of the goods against which they are drawn. They are known as 
Jokhmi Hundis. Another peculiar form of hundi is known as 
Jwabee Hundi ; while in the case of Marwari Hundis a letter is 
sometime given to a holder addressed to some person other than 
the drawee in the town on which the hundi is drawn asking him 
to accept the hundi for honour. This is known as a Zikri Chit, 
We shall give below the legal incidents and form of all these 
different classes of hundis, but most of them have gone out of 
use. 

The Shah Jog Hundi. 

The most important current form is the Shah Jog Hundi. 
This hundi may be Darshani or Miadi. It may mention the 
name of a depositor or not, but it is payable to or through a Shah, 
banker or a person of worth and substance in the Bazar. 
This is the most widely used hundi in the country. The Nam 
Jog which is payable to the payee named in the bill only is going 
into disuse. The words Shah Jog in^a hundi lend to- it addi¬ 
tional credit and make it of the nature of a cheque generally 
crossed.^^ It is payable only to a respectable bearer and only 



34 Madu Ram v. Nand Lai, 1 L. 429; Murli Dhar v. Hukam Chand, 
1932 L. 312. 
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when it is indorsed to the last indorsee.^^ It is neither a bill nor 
a promissory note.^^ If attested it can be sued on either as a bond 
or a promissory note.^^ It is not similar to a bearer bill. It cannot 
be transferred without endorsement.^® It differs from a bill in two 
respects :— 

(0 the acceptance of the drawee is not generally written 
across it, but the particulars are entered in the drawer’s book. 

(ii) it is not usually presented for acceptance before due 
date. It passes from hand to hand by delivey and requires no 
endorsement till it reaches a Shah who after making due inquiries 
to secure himself would present it to the drawee for acceptance 
or for payment. 

In a case before Mirza, J,, the hundi in dispute was 
in the following form^^ :— 

Calcutta by Kashi Ghand Nagan Mall immediately on 
receipt be pleased to pay a Shah the amount of this one hundi in 

the Company’s coins, viz., Rs. 5,000....the same having been 

here deposited by and received from Shah Gulab Chand Ji 
Keshri Chand. September 15, 1920. 

The hundi bore the following indorsement : — 

(1) The token is that you should debit the amount of the 
hundi to your personal account. 

(Sd.) Mangal Chand 

(2) To wit. This hundi is sold to Pari Joitadas Sakai 
Chand. 

(3) To wdt. Please pay the amount of the hundi to the firm 
of Pari Gopal Das Mani Lai. 

In the suit brought by Gopal Das Mani Lai on the hundi 
the question arose “ What is the nature of the hundi, whether it 
is an ordinary hundi payable to Gulab Chand Keshri Chand and 
ordinarily requiring his endorsement before property in it could 
pass to anyone else, or, whether, it belongs to the peculiar class 
of hundis which require no indorsement for the passing of 
property in them, but which at any rate before acceptance pass 
from hand to hand by mere delivery. 

35. 1932 L. 312 ; 1 L. 429. 

36. 33 I. C. 250. 

37. 33 I. C. 247. 

. 38. 26 A. 493 ; 16 B.L.R. 434. 

^»39. 1926 B. 471. 
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The answer contains an elaborate discussion of the nature 
of a Shah Jog Hundi and may best be given in his Lordship’s 
own words :— 


‘‘ The instrument before me is in an oriental language and 
clearly comprises those peculiarities which have been adjudicated 
upon in previous suits under the designation of Shah Jog Hundis 

The leading case on the point which defines the nature of these 

hundis is the case of Daulat Ram Shri Ram v. Bolaqi Das 
Khem Chand (6 B. H. C. R, 24). Sir Joseph Arnold in that case 
had to take evidence of custom relating to such hundis. At p. 27 
he considers the meaning of the clause ‘payable to Shah,’ which 
occurs in such hundis. He says :— 


‘Shah means responsible and respectable person, a man of 
worth and substance known in the bazar. A hundi payable to 
Shah is paid on the responsibility of the Shah.’ 


In the case before Sir Joseph Arnold the form of the hundi is 
set out at p. 26. The amount of the hundi is said to have been 
deposited at or paid into a drawer’s firm by one Kanyalal Johari 
Mai Persad. The hundi stated that it was payable to Shah 
The indorsement on the hundi was to the effect :—“This hundi 
was sold by Kanyalal Johari Mai to Khem Chand Mul Chand” 
(defendants’ firm in that suit). The defendants’ firm in that suit 
by virtue of this indorsement became the Shah to whom the 
hundi was payable. In that case the drawer’s signature had 
been forged. Money stated to have been deposited with the 
drawers was never in fact deposited. The forgery was proved 
and the defendant was proved to be the bona fide indorsee for 

full value. The question which Sir Joseph Arnold had to consi¬ 
der was whether in such cases, where the drawee had bona fide 
paid the amount to the Shah and the hundi turned out to be a 
forgery, the Shah was not under the liability to refund the 
amount he had received from the drawee. At p. 29 of the report 
Sir Joseph Arnold says :— 

“The drawee of the hundi in accepting and paying it looks 
mainly to the Shah as responsible in case of anything afterwards 
going wrong with the hundi and that he relies oh the solvency 
and respectability of the Shah as one of the principal grounds in 
inducing him to make payment without further inquiry.” 


At p. 25 as the result of the evidence of usage Sir Joseph 
Arnold comes to the conclusion that 

“ Such (Shahjogi) hundis differ from bills of exchange in one 
very material circumstance amongst others, that (as a general 
rule, the acceptance of the drawee is not written across them... 

.It may be added also as a general rule that hundis are 

very frequently not presented for acceptance before they are pre¬ 
sented for payment.” 
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name must always be indorsed on the hundi at 
the time it is presented.” 

“ From this judgment the scheme of Shah Jog Hundi 
appears to be that the drawer and the drawee should be protected 
against the claims of genuine owners of the hundis who may 
have been deprived of their possession through any fraud, for¬ 
gery or theft. The hundi is made payable by the drawer only 
to a Shah, a man of substance and not of shadow, who could, if 
circumstances warranted, be called upon to reimburse the amount 
which he had received from the drawee ” 

The peculiarity of the Shah Jog Hundi is that it provides a 
respectable person, viz., the ‘Shah’ who could be proceeded 
against immediately by the drawee in case either he or the 
parties through whom he claims has become the holder through 
any offence or fraud. I do not agree with Mr, Munshi’s conten¬ 
tion that a Shah Jog Hundi merely means that the moment it 
comes into the hands of a Shah the Shah as Shah is entitled to 
recover the amount of the hundi if not from the drawee, then 
from the drawer for if the Shah has obtained the hundi by any 
fraud or offence he would not be entitled to recover the amount 
from the drawee or the prior parties.” 

“The further contention remains whether these hundis are 
to be regarded as bearer hundis which pass from hand to hand 

by delivery or as special hundis which pass only by indorse¬ 
ment.” 

On reviewing the important authorities on this question the 
learned Judge says^'^:— 

“As a rusult of these authorities the conclusion I have come 
to with regard to Shah Jog Hundis is as follows. That a Shah 
Jog Hundi in its inception is a hundi which passes from hand to 
hand by delivery and requires no indorsement. The name of the 

depositor is mentioned in the body of the hundi but there is no 

direction in the hundi that the amount is to be paid either to the 
depositor or to his indorsee. Indeed the body of the hundi 
requires that the amount is to be paid to a Shah. It contemp¬ 
lates the hundi passing from hand to hand until it reaches Shah 

wlio after making due inqtiiries to secure himself would present it 
to tlie drawee for acceptance or for payment.” 

1 hough the Shah Jog Hundi in these cases bears an indorse¬ 
ment to the effect that the depositor has sold the hundi to a per¬ 
son named therein it is significant that the indorsement does not 
bear the signature of the depositor nor does it give a direction 
to the drawee that the amount is to be paid to the order of any 
body. It merely recites the fact that the depositor has sold the 



7 B. R. 289 ; 7 B. L. R. 275; 5 C.W.N. 313: 18 B. 570. 
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absence of an indorsement on the hundi would not 
affect Its validity. But a Shah Jog Hundi, although in its in¬ 
ception, IS one which passes by delivery without any indorsement 
yet It may at any moment be restricted by being specially indors¬ 
ed. When any such restriction appears on the face of the hundi 

It ceases to be a bearer hundi which can pass from hand to 
hand. 

Further negotiability of the Shah Jog Hundi as a bearer 
hundi comes to an end when it reaches the hands of a Shah who 
presents It for acceptance or for payment. If after acceptance 
the Shah were to indorse it to a person of straw, the drawee 
would be within his right to refuse to honour the hundi ; for the 
one condition which applies to these hundis is that at the time of 
payment there should be an immediate relationship between a 
Shah and the drawee. A drawee is entitled to have the imme¬ 
diate responsibility of the Shah established between himself and 
the payee. 

The question whether in the case of a Shah Jog Hundi the 
drawee paying to a Shah is absolved from liability not with- 
stsnciing that the Shah claims under a forged indorsement that 
is to say has no title in fact to the hundi came up for considera¬ 
tion before a Full Bench of Bombay High Court in Madhava 
Sena Jethabhai and others v. Devidas Vaidosa and others and it was 

contended that though in the case of an ordinary hundi if the 

drawee pays to somebody, who has no title, he is liable for 
Cf)nversion to the true owner, that principle does not apply to a 
Shah Jog Hundi; it was held that there is no custom relating to a 
Shah Jog Hundi which absolves the drawee paying the amount 

of the hundi to a person having no title although a Shah from 
liability in conversion to the true owner; nor do the decided 
cases**- go so far as to lay down that proposition. 

The nature of the Shah Jog Hundi has been fully considered 
in a case of the Allahabad High Court Mengal Sen Jai Deo 
Parshad v. Ganesh Lai and others^^ in which Fiim Mohan Lai 
Babu Lai of Aligarh drew three hundis upon themselves in the 
following form :— 

“Bhai Mohan Lai of the good and prosperous place of 
Aligarh, froni Mohan Lai Babu Lai of Aligarh whose compliments 
please accept. 

We drew one hundi on ourselves for Rs. 1,000 in words (one 
thousand) payable after 60 days from this date.here deposit¬ 

ed with Bhai Mangal Sen Jai Deo Prasad. 

41. 1934 B. 400. 

42. (1869) B. H. C. R. B. C. 24 and 18 B. 510. 

43. 1936 A. L. J. 246. 
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Please pay to a Shah after making usual inquiries in accord¬ 
ance with the usage of the market.” The three hundis were 
endorsed by the firm Mangal Sen Jai Deo Prasad to Hoti Lai 
Babu Lai. On maturity endorsees presented them to Mohan 
Lai Babu Lai, who could not honour them because by that time 
they had become insolvent. The demand was then made on 
endorsers who refused to pay. The endorsees sued the endorsers 
and on behalf of the defendants it was pleaded inter alia that the 
hundis were not negotiable instruments and the suits were bad; 

Held that 

1. The hundis were not bills of exchange according to the 
definition of bill of exchange in Section 5 of the Act as accord¬ 
ing to that definition the amount must be made payable to a 
named person or to the bearer of the instrument. Here there 
is neither an unconditional direction or order nor a sufficient 
indication as to the identity of the person to whom the money 
is to be paid. The payment is to be made to a Shah and the 
drawee must, before making payment, satisfy himself that the 
person demanding payment is a Shah and there is a chance of 
the drawee erring in which case the drawer will not be liable to 
the drawee. 

2. The decisions in^' 33 I. G. 247 and 33 I. G. 250 referred 
to above were considered and it was remarked that they were 
based on the old section of the Act of 1881 and on the ground 
that the words “order” or “bearer”* must appear on the 
instrument, which was necessary under the old law. (1923 L, 
referred to). 

3. 43 M, L. J. 480 was distinguished on the ground that it 
was based on the Rules of the High Gourt. 

4. But though the hundi was negotiable as a bill of ex¬ 
change under the Act, it was a negotiable instrument indepen¬ 
dently of the provisions of the Act as such hundis were recognised 
by custom as negotiable. The fact that it is negotiable by custom 
is well recognised.'*^ 

A Shah Jog Hundi differs from an ordinary hundi in two 
material respects :— 

(f) it need not be presented for acceptance and the accept¬ 
ance of the drawee is not necessary and need not be written 
across the hundi. 

44. 33 I. C. 247; 33 I. C. 250. 

45. 18 B. 570 ; 58 I. G. 982 ; 1884 A. W. N. 3 ; 50 B. 765 ; 33 L C. 247 ; 

20 B. 488 aJid 6 B. 78. 
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(it) the holder is relieved from liability if he produces the 
forger. Under the Law merchant when the title of the holder 
js based on forgery the holder is bound to make good the amount 
to the drawer; under usage applicable to Shah Jog Hundis the 
Shah is liable to repay the amount with interest to the drawee 
unless he produces the forger. In the absence of any evidence 
as to custom the cause of action against a Shah who received 
payment on a forged Shah Jog Hundi to reimburse the drawer is 
for money had and received to the use of the plaintiff, based 
either on the money having been paid under a mistake of fact 
or without consideration and does not arise upon any implied 
covenant for indemnity. It cannot be held that a Shah while 
prosecuting a Shah Jog Hundi for payment to the drawee requests 
the drawee to pay and impliedly agrees to indemnify him against 
the consequences of payment. Nor does the Shah guarantee the 
genuineness of the hundi. The proper procedure for the drawee 
to recover money, therefore, is by a separate suit against the Shah 
and not by a third party notice.**® 

Here is the translation of a Shah Jog Hundi originally in 
Gujrati: 

23rd April, 1894, 

‘‘Peace and prosperity at the good place the seaport town 
of Bombay, to Shah the most illustrious Dewji, son of Punjam, 
written from the seaport town of Bombay by Shah Dewji son of 
Punjam, his (salutations of) Johur do you be please to read, to 
wit, from this place from the Rokhia Thakur Bhawnji Harbhum 
Rs. 900, namely, nine hundred, have been received in full, do 
you pay the same immediately on arrival of the hundi; do you 
pay the same in the name of or to Shah on seeing his house, place 
of residence and above this mark is this that I will write in the 
letter. Chaitrya Vadya 3rd of Sammat 1950, the day of the week 
Monday, own handwriting.” 

On the back was written. 

The half being Rs. 450, do you pay the double thereof; do 
you pay in all Rs. 900 namely nine hundred in full. 

Rs. 900 

Shah Shri Dewji son of Punjam. 

Nam Jog Hundi. 

In contradistinction to the Shah Jog Hundi there is the Nam 
Jog Hundi. This is payable to the person whose name is speci¬ 
fied in the body of the hundi. Its form is very much the same 
as that of the Shah Jog Hundi except that in place of ,^the word 
Shah the name of the payee is inserted. Here is one : 

46. Madhavadasa Jethabhai and others Sita Ram Ram Narayan and 
others, 1934 B. 402 
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To, 

Babu A. G. Gosh at Calcutta worthy of all eulogy. Written 
from Lahore by Ram Lai from whom please accept greetings. To 
wit. Please pay on receipt of this hundi to H. M. Bhatta Gharya 
according to custom of hundi the sum of Rs. 500/- (half of 
which is Rs. 250/- pay double of that) for value received. 

Sd, Ram Lai 

Dated. 

Such a hundi is payale to the order of the payee and can be 
indorsed like a bill of exchange payable to order. Sometimes 
along with the hundi is given a letter which bears the description 
of the party in whose favour it is drawn. In that case it is pay¬ 
able to that person alone and cannot be indorsed.^^ The amount 
is paid to the payee named and if he is a man not known to 
the drawee, for purposes of identification, the attestation of 
two witnesses was secured at the time of payment. This class 
ofhundis is, however, falling into disuse, for it affected the credit 
of the drawee if he could not arrange for payment on presenta¬ 
tion. 

Nishan Jog Hundi. 

When the word Nishan Jog in a hundi occurred the amount 
thereof was to be paid only to the person who presented it. 

Dhani Jog Hundi. 

Where the amount of a hundi is made payable to a Dhani 
and the words Dhani Jog appear instead of the words Shah Jog or 
Nam Jog or Nishan Jog the hundi is known as a Dhaniji or 
Dhani Jog Hundi. The word Dhani means owner and so the 
amount is regarded to be payable to any owner, or holder, or 
bearer. Dhani Jog Hundi in the form of a pronote is given in 16 
B. 690 as follows:— 

** The account of Sutar Ram Chandra Vithobaji, the first 
ofChaitra Vadya of Sammat 1945, the day of the week Tuesday 
the date of 16th of April 1889, in cash Rs. 2,125 namely rupees 
twenty one hundred and twenty five, in full in cash have been 
received (i,e.^ borrowed) on personal security. The same are 
payable. The interest thereon accrues due at the rate of 6J 
per cent. The same are payable whenever the Dhani may 
demand. 

(Sd.) Ramchandra Vithobaji, 

These have been held to be negotiable instruments payable 
to bearer.When a hundi initially payable to bearer is indorsed 

47, McPherson on Contracts. 

48. III. G. 606. 
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in full it ceases to be a bearer hundi/^ 

Firman Jog Handi is one which as its name indicates U 
payable to order, ^ 

Dekhanhar is payable to bearer or whosoever presents it 

Jokhmi Hundi. 

According to the custom of Hindu merchants the Tokhmi 

Hundi implies a condition that the money shall be payable onTv 

Xiundi IS in the r\P o c • 

this diflPerence paid LforehInd'anTl•s^o be 

recovered if the shjp arrives safely The hundi is drawn by the 
shipper (the hundiwala) on the consignee (the malwala) and 
negotiated with the insurer at a price which is less thir, 
amount of the hundi (at the current rate of exchinge) by he 
amount of the premium or insurance. If the goods arrive the 
insurer may obtain them or the value of them as stated fn he 
hundi. The hundi is an authority to the consignee irs ^ r 
the goods or deliver them up to the holder, but the latter hL no 
right of action against consignee and holds the hundi on the credh 
of the drawer or indorser. If the goods are lost, the holder can 

Here is the example of a Jokhmi Hundi 

«v jJdX;;, lSl 

to read. To wit. We have received here frorri fTh t ® \ 

Jodowji Rs. 40 000 (forty thousand) in full, which received ^Tn 

respect thereof this Jokhmi Hundi is drawn against go^s on 
board the Ganga Hari Prasad, Nakhwa Boja own Th 
Morarji, being 29 (twentymne) bags of sheep'^s wool shipped from 
the seaport town of Tunis against which the Jokhmi Hund^Ts 
drawn after the said vessel shall have arrived in a safe Ld 
sound and secure manner. After the time of 4 days therLfer 

do you be good enough to pay the money to one named Shah 

looking to his means, station and place. The token is that we 
shall write about it in the letter of advice The ]4tl, r 
Magsar Vad, of Sammat 1935 (22 December, 1878) Se han^ 

49. 1923 B. 173. 

50. 4B. 333. 
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writing of Damodar the son of the living Inderji, whose protes- 
trations do you be goods enough to read.” 

On the back. 

“Do you be good enough to pay the double of the half Rs* 
20,000 (twenty thousand) in all Rs. 40,000 (forty thousand) 
do you be good enough to pay according to usage of Jokhmi 
Hundi. 

Jowabi Hundi. 

“The nature of the transaction known as Jowabee Hundi 
is as follows :— 

A person desirous of making a remittance writes to 
the payee and delivers the letter to a banker, who either 
indorses it on to any of his correspondents near the payee’s place 
of residence or negotiates its transfer. On its arrival the letter is 
forwarded to the payee who attends and gives his receipt in the 
form of an answer to the letter, which is forwarded by the same 
channel to the drawer of the order.” (McPherson on Contracts 
page 166). 

Zikri Chit. 

The Zikri Chit is a letter of protection which is given to the 
holder of a hundi by the drawer or any other prior party when 
the hundi gets dishonoured. It is in use all over the country 
in connection with Marwari Hundis. The letter is addressed to 
some person residing in the town to which the hundi is address¬ 
ed ; or in which the hundi is made payable. The letter asks the 
addressee to take up the hundi in case of dishonour. The person 
thus requested can accept the hundi for honour. Under the Zikri 
Chit a hundi may be accepted for honour without being noted or 
protested according to the custom prevalent among the Marwari 
Shroffs. Here is an instance of such a Zikri Chit:— 

Delhi. 

To good place Amritsar. Letter written to Bhai Ram Saran 
from Sham Lai who sends greetings. We had sold a hundi 
for Rs. 200/- from Amritsar on Gopi Nath by Vir Bhan Bansi Lai 
in favour of Sunder Das dated Har Badi 1 Samvat 1991 payable 
to Bhai Amar Nathji, from whom we learn that the hundi has not 
been paid. If this hundi has been paid well and good otherwise 
please pay the hundi as stated above and debit the amount to our 
account returning the hundi unindorsed to us. 

Written on Bhadon Sudi ek Samvat 1992. 
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Peth and Perpeth. 

^ When a hundi is lost the holder may call upon the drawer to 

give a duplicate. This duplicate is called a Peth Here is thp 
example of a Peth. * ^ 


Om Sn Ganesh Ji Sahai. 

T 1 salamati howe. Lala Kirpa Ramjaggan Nath 

Jok hkhi Zaffarwal seti, Lala Ganpat Ram Chet Ram ki 

Kam Ram wachni Aprant hundi nag ik tusade upper kiti 
SI. Rupaya akhri chhi sua niman tin sue ke dugne dewane. 

rakhe Lala Sant Ram pase. Miti Sawan din chhe Bidi 
War Mangal 25 din pichchhe ropaya rokar chalan bazaar chehra 
bhahi bhar dewane. Ghokas kar dam so Lala Ji hundi gum ho 
^fV. hundi khoi gai ho to peth likh dewani. Hundi 

likhi miti Sawan dm chhe Sammat 1981 peth likhi Bhadron din 
ek Sammat 1981. 


Back 


Daskhat Ganpat Ram Chet Ram. 



Rupaya chhe sau 


akhri nimen tin sau 
Translation. 


May be blessed Ganesh protect. 

Om. May you always live in peace and happiness. Address" 
ed to L. Kirpa Ram Jaggan Nath from Ganpat Ram rupees 600? 

six hundred half of which is 300 rupees of which give double. 
The amount has been received here from Lala Sant Ram on Miti 
6 of Sawan day Tuesday. Pay the amount in cash after 25 days 
after enquiry and taking due precautions according to the cus¬ 
tom of the bazar. Lala Ji the hundi has been lost. If the hundi 
be lost pay the peth. Hundi drafted on 6 Sawan 1981. Peth 
wrote on 1 Bhadron 1981. 

(Sd.) Ganpat Ram Chet Ram. 

When the duplicate is lost the holder may claim a triplicate 
and so on. Each of these subsequent hundis is called a per peth. 
Here is the form of a per peth :— 

Om Sri Ganesh Ji Sahai, 

Om Sri sada salamati howe. ‘Lala Kirpa Ramjaggan Nath 
Jog likhi Zaffarwal seti Lai Ganpat Ram Chet Ram ki ram ram 
wachni. Aprant hundi nag ek tusade upper kiti si Rupaya 
chhe sau nimen tin sau ke dugne dewane. Jahan rakhe Lala 
Sant Ram Anant Ram pason Miti Sawan din chhe badi war 
Mangal. Din das guzran pichchhe Shah Jog rupaya rokar 
chalan bazar chihra shahi bhar dewane. So Lala Ji peth gum 
ho gai. Aparant peth gum ho gai ho to per peth likh dewani. 
Hundi likhi miti Sawan din chhe Sammat 1981, Peth likhi 
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Badron di ek Sammat 1981, Perpeth likhi Miti Bhadon din 15 
Sammat 1981. 


On hack. 


Daskhat Ganpat Ram Chet Ram. 



Chhe sau nimen tin sau ke dugne 
dewane. 


Translation 


May the blessed Ganesh protect. 

May you always live in peace and happiness. Address¬ 
ed to L. Kirpa Ram Jagan Nath from Zaffarwal. Greetings from 
Ganpat Ram Chet Ram. Wit, had drawn one hundi against 
you for Rs. 600, i. e., six hundred half of which is three hundred 
The amount has been deposited hereby L. Sant Ram Anant Ram 
on Sawan 6 day, Tuesday. On the expiry of 10 days pay to 
Shah the amount in cash after inquiring and taking due precau¬ 
tions Lalaji the Peth was lost. The Peth having been lost 
Uic Perpeth has been given. Hundi drafted on 6 Sawan 1981. 
Peth given on Bhadon 1, 1981, Perpeth written on Bhadon 15, 


(Sd.) Ganpat Ram Chet Ram. 

Khokha. 

A hundi when paid and cancelled is called a Khokha * 

Purja. 

Purjas are current in Bengal. It is a request in writing by 

the borrower to the lender to pay the amount mentioned therein. 

-n an anna stamp. It is used for temporary loans, it is not 
a hill of exchange and is not negotiable. 


1 


V 

I 

/ 

1. 7lVH.aR.2. 


> 

/ 

J 


358 


APPENDIX II. 

STAMP DUTIES ON NEGOTIABLE INSTRUMENTS; 

Act, n^of relevant provisions of the Indian Stamp 

3. Subject to the provisions of this Act and the exemption 

Instruments charge- . following instru- 

able with duty. merits shall be chargeable with the duty of the 

arnount indicated in that schedule as the proper 
duty therefor respectively, that is to say, ^ 

(a) every instrument mentioned in that schedule which not 
haying been previously executed by any person, is executed in 
Untish India on or after the first day of July, 1899 ; 

(b) every bill of exchange payable otherwise than on de- 
mand or promissory note drawn or made out of British India on 
or after that date accepted or paid, or presented for acceptance 

or payment, or indorsed, transferred or otherwise negotiated in 

British India. 

10. (1) Except as otherwise expressly provided in this 

Duties how to he which any instruments are 

paid. chargeable shall be paid, and such payment 

shall be indicated on such instruments, by 

means of stamps — 

(a) according to the provisions herein contained; or 

(b) when no such provision is applicable thereto—as the 
Collecting Government may by rule direct. 

(2) The rule made under sub-section (1) may among other 
matters, regulate,— 

{a) in the case of each kind of instrument—the description 
of stamps which may be used ; 

(b) in the case of instruments stamped with impressed stamps 
—the number of stamps which may be used ; 

(r) in the case of bills of exchange or promissory notes written in 
any oriental language— size of the paper on which they are 
written, 

11. The following instruments may be stamped with adhe- 
Use of adhesive sive stamps, namely 

stamps. 

{a) Instruments chargeable with the duty of one anna, or half 
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an anna, except parts of bills of exchange payable otherwise than 
on demand and drawn in sets; 

(b) bills of exchange and promissory notes drawn or made 
out of British India ; 

(c) Notarial acts. 

12, (1) {a} Whoever affixes any adhesive stamp to any 

instrument chargeable with duty and which 
Cancellation of been executed by any person shall, when 

a icsive stamps. affixing such stamp, cancel the same so that it 

cannot be used again ; and 

(b) whoever executes any instrument on any paper bearing 
an adhesive stamp shall, at the time of execution, unless such 
stamp has been already cancelled in manner aforesaid, cancel the 
same so that it cannot be used again. 

(2) Any instrument bearing an adhesive stamp which has not 
been cancelled so that it cannot be used again, shall, so far as 
such stamp is concerned, be deemed to be unstamped. 

(3) The person required by sub-section (1) to cancel an 
adhesive stamp may cancel it by writing on or across the stamp 
his name or initials of his firm with the true date of his so writ¬ 
ing or in any other effectual manner. 

NOTES. 

When a promissory note bears more than one stamp, care 
should be taken to cancel all the stamps. It was held 
in Khazcin Shah v. Atta Ullahy in 1933 L. 148 by a D. B. of 
the Lahore High Court that where in a promissory note out of 4 
stamps ony 3 were cancelled, and one was not cancelled the 
document was not admissible in evidence. 


13, Every instrument written upon paper stamped with an 

impressed stamp, shall be written in such 
Instrurncnt stamp- rnanner that the stamp may appear on the face 

stamp how to be the instrument, and cannot be used for or 

applied to any other instrument. 


stamp 
written. 


14. No second instrument chargeable with duty shall be 

Only one instru- f stamped paper u^n 

ment to be on which an instrument chargeable with duty has 

same stamp. already been written : 

Provided that nothing in this section shall prevent any 
endorsement which is duly stamped or is not chargeable with 
duty being made upon any instrument for the purpose of trans¬ 
ferring any right created or evidenced thereby, or of acknowledg- 
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ing the receipt of any money or goods the payment or delivery of 
which is secured thereby. 

19 . The first holder in British India of any bill of exchange 
, , payable otherwise than on demand or promis- 

not‘« draTourof O'- '"ade out of British India 

British India. Snail, betore ne presents the same for accept¬ 

ance or payment, or indorses, transfers, or other¬ 
wise negotiates the same in British India affix thereto the proper 
stamp, and cancel the same. 

Provided,— 

(a) that if at the time, any such bill of exchange payable 

otherwise than on demand or note comes into the hands of any 

holder thereof in British India, the proper adhesive stamp is 
affixed thereto and cancelled in manner prescribed by Section 12 
and such holder has no reason to believe that such stamp was 
, affixed or cancelled otherwise than by the person and at 
the time required by this act, such stamp shall, so far as 
relates to such holder, be deemed to have been duly affixed and 
cancelled : 


{b) nothing contained in this proviso shall relieve any person 
from any penalty incurred by him for omitting to affix or cancel a 
stamp, 

20, (1) Where an instrument is chargeable with ad valorem 

Conversion of respect of any money expressed in any 

amount expressed currency other than that of British India, such 
in foreign curren- duty shall be calculated on the value of such 

money in the currency of British India accord¬ 
ing to the current rate of exchange on the day of the date of the 
instrument. 

(2) The Central Government may, from time to time 
by notification in the official gazette, prescribe a rate of exchange 
for the conversion of British or any foreign currency into the 
currency of British India for the purposes of calculating stamp duty, 
and such rate shall be deemed to be the current rate for the pur¬ 
poses of sub-section (1). 

22 , Where an instrument contains a statement of current 
Effect of state- ^^^^e of exchange or average price as the 

merit of rate of ex- case may require, and is stamped in accor- 
change of average dance with such statement, it shall, so far as 

regards the subject-matter of such statement, 
be presumed, until the contrary is proved, to be duly stamped. 

23 , Where interest is expressly made payable by the terms 

of an instrument, such instrument shall not be 
Instriunents rc- chargeable with duty higher than that with 
serving interest. which it would have been chargeable had no 
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mention of interest been made therein. 

27. The consideration (if any) and all other facts and cii^ 
Facts afTcctin^ cumstances affecting the chargcability of any 
duty to be‘set forth '"^trument with duty or the amount of the 
in the instrument. duty with which it IS chargeable, shall be fully 

and truly set forth therein. 

29. In the absence of an agreement to the contrary the ex- 

Duties by whom pcnse of providing the proper stamps shall be 
payable. borne,— %■ 

(a) In the case of any instrument described in any of the 
following Articles of Schedule I, namely :— 

No. 13 (Bill of Exchange), 

49 (Promissory-note), 

the person drawing, making or executing such instru- 


/ 

admissible 
dence, etc. 


in 
evi- 


No 
by 

ment. 

35. No instrument chargeable with duty shall be admitted 

Instrument not evidence for any purpose by any person 
duly stamped in- having by law or consent of parties authority 

to receive evidence, or shall be acted upon, 
registered or authenticated by any such 

person, or by any public officer, unless such instrument is duly 
stamped : 

Provided that:— 

(a) any such instrument not being an instrument chargeable 

with a duty of one anna or half an anna onlv, or a bill of ex¬ 
change or promissory note, shall, subject to all just exceptions, in 
evidence on payment of the duty with which the same is charge¬ 
able, or. in the case of an instrument insufficiently stamped of 
the amount requiied to make up such duty, together with a 
penalty of five rupees, or, when ten times the amount of the 
proper duty or deficient portion thereof exceeds five rupees, of a 
sum equal to ten times such duty or portion : 

(b) where any person from whom a stamped receipt could 
have been demanded, has given an unstamped receipt, and such 
receipt, if stamped, would be admissible in evidence against him 
then such receipt shall be admitted in evidence against him on 
payment of a penalty of one rupee by the person tendering it: 

(c) where a contract or agreement of any kind is effected by 
correspondence consisting of two or more letters, and any one of 

the letters bears the proper stamp, the contract or agreement shall 
be deemed to be duly stamped ; 

{d) nothing herein contained shall prevent the admission 
of any instrument in evidence in any proceeding in a Criminal 
Court, other than a proceeding under Chapter XII or Chanter 
XXXVI of the Code of Criminal Procedure, 1898. 

(e) nothing herein contained shall prevent the admission of 
any instrument in any Court when such instrument has been 
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executed by or on behalf 
certificate of the Collector 
provision of this Act. 


of the Crown or where it bears the 
as provided by Section 32 or any other 


36. Where an instrument has been admitted in evidence 

Admission of in- admission shall not, except as provided 

struments where lection bl, be called in question at any 
not to be ques- Stage of the same suit or proceeding, on the 

noned. ground that the instrument has not been dulv 

Stamped. ^ 

47. When any bill of exchange, or promissory note charge- 

Power of payer ^ duty of one anna, is present- 

to stamp bills, and tor payment unstamped the person to 

unstamped. 'lu ® Stamp, and, upon can- 

__ -j j celling the same in manner hereinbefore 

provided, may pay the sum payable upon such bill or note and 

may charge the duty against the person who ought to have paid 
the same or deduct it from the sum payable as aforesaid ^and 

good and vTlidT^" ’ 


Provided that nothing herein contained shall relieve any Per¬ 
son from any penalty or proceeding to which he may be liable in 
relation to such bill or note 


Penalty for exe¬ 
cuting, etc., instru- ... . 

ment not duly (C Any person— 

stamped. 


^ (a) drawing, making, issuing, indorsing or transferring, or 

signing otherwise, than as a witness, or presenting for accept¬ 
ance or payment, or accepting, paying or receiving payment of, 
or in any manner negotiating, any bill of exchange payable 
otherwise than on demand or promissory note without the seme 
being duly stamped ; or 

(6) executing or signing otherwise than as a witness any 
other instrument chargeable with duty without the same being 
duly stamped ; or ° 

(r) voting or attempting to vote under any proxy not duly 
stamped; 

shall for every such offence be punishable with fine which 
may extend to five hundred rupees : 

Provided that, when any penalty has been paid in respect of 
any instrument under Section 35, Section 40 or Section 61, the 
amount of such penalty shall be allowed in reduction of the fine 

(if any) subsequently imposed under this section in respect of the 

same instrument upon the person who paid such penalty. 

( 2) If share-warrant is issued without being duly stamped 
the company issuing the same, and also every person who, at 
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9 

lure to cancel adhe¬ 
sive stamp. 


the time when it is issued, is the managing director or secre¬ 
tary or other principal officer of the company, shall be punishable 
with fine which may extend to five hundred rupees. 

63. Any person required by Section 12 to cancel an adhe¬ 
sive stamp and failing to cancel such stamp 
Penalty for fai- manner prescribed by that section, shall 

be punished with fine which may extend to one 
hundred rupees. 

Penalty for omis- k i -i • j 

Sion to comply with o4. Any person who, With intent to de¬ 

provisions of Sec- fraud the Government— 
tion 27. 

{a) executes any instrument in which all the facts and cir¬ 
cumstances required by Section 27 to beset forth in such instru¬ 
ment are not fully and truly set forth ; or 

{b^ being employed or concerned in or about the prepara¬ 
tion of any instrument, neglects or omits fully and truly to set 
forth therein all such facts and circumstances ; or 

(c) does any other act calculated to deprive the Govern¬ 
ment of any duty or penalty under this Act; 

shall be punishable with fine, which may extend to five 
thousand rupees. 

67. Any person drawing or executing a bill of exchange 

payable otherwise than on demand or a policy 
of marine insurance purporting to be drawn 
or executed in a set of two or more, and not at 
the same time drawing or executing on paper 
duly stamped the whole number of bills or 
policies of which such bill or policy purport the 
set to consist, shall be punishable with fine which may extend 
to one thousand rupees. 


Penalty for not 
drawing full num¬ 
ber of bills or mari¬ 
ne policies purport¬ 
ing to be in sets. 


Penalty for post¬ 
dating bills, and for 
other devices to de¬ 
fraud the revenue. 


68. Any person who 


(fl) with intent to defraud the Government of duty, draws, 
makes or issues any bill of e.xchange or promissory note bearing 
a date subsequent to that on which such bill or note is actually 
drawn or made; or 

(b) knowing that such bill or note has been so post-dated, 
endorses, transfers, presents for acceptance or payment, or 
accepts, pays or receives payment of, such bill or note, or in any 
manner negotiates the same ; or 

(c) with the like intent, practices or is concerned in any act, 
contrivance or device not specially provided for by this Act or any 
other law of the time being in force; 

shall be punishable with fine which may extend to two 
thousand rupees. -- 
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APPENDIX II-A. 

RELEVANT PROVISIONS OF THE INDIAN LIMITATION 

ACT, IX OF 1908. 


5.—Under the summary 
procedure referred 
to in Section 128 
(2) if) of the Code 
of Civil Procedure 
1908. 


61 X When the debt or 

months, liquidated demand 

becomes payable or 
when the property 
becomes recoverable. 


62.—For money payable Three 
by the defendant 
to the plaintiff for 
money received by 
the defendant for the 
plaintiff’s use. 


years. When the mone> is 
received. 


69. On a bill of exchange 
or promissory note 
payable at a fixed 
time after date. 


Three years. When the bill 

note falls due. 


or 


70.—On a bill of exchange Three years, 
payable at sight or 
after sight, but 
not at a fixed 
time. 


When the bill is 
presented. 


^1*—On a bill of exchange Three 
accepted payable 

at a particular 
place. 


years. When the bill is 

presented at that 
place. 


ex- 


72.—On a bill of 

change or promis¬ 
sory-note payable at 
a fixed time after 


Three years. When the 

time expires. 


fixed 


sight 

demand. 


or 


after 
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73.—On a bill of ex- Three years. The date of the 

change or promis- bill or note, 

sory note payable 
on demand and not * 

accompanied by 

« any writing rest¬ 
raining or postpon¬ 
ing the right to sue. 


74.—On a promissory note Three years, 
or bond payable by 
instalments. 


The expiration of 
the first term of pay¬ 
ment as to the part 
then payable and for 
other parts the ex¬ 
piration of the res¬ 
pective terms of 
payment. 


75.— On a promissory note Three years, 
or bond pay¬ 
able by instalments, 
which provides that, 
if default be made 
in payment of one 


When the default 


or more instalments, 
the whole shall be 
due. 


76. —On a promissory 

note given by the 
maker to a third 
person to be deli¬ 
vered to the payee 
after a certain event 
should happen 

77. —On a 

foreign 
protest 
made 
given. 


is madCf unless where 
the payee or obligee 
waives the benefit of 
the provision, and 
then when fresh de¬ 
fault is made in 
respect of which 
there is no' such 
waiver. 

Three years. The date of the de¬ 
livery to the payee. 


When the notice is 
given. 


dishonoured Three years, 
bill where 
has been 
and notice 


78—By the payee against Three years, 
the drawer of a 
bill of exchange 
which has been 
dishonoured by 

non-acceptance. 


The date of the re¬ 
fusal to accept. 
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79. By the acceptor of Three years, 
an accommodation 
bill against the 

drawer. 


80, Suit on a bill of Three years, 
exchange, promis¬ 
sory note or bond 
not herein express¬ 
ly provided for. 


159.—For leave to appear Ten days 
and defend a suit 
under the summary 
procedure referred 
to in Section 128 (2) 

(f) or under Order 
XXXVII of the same 
Code, i, e.y the G. P. 

Code. 


When the acceptor 
pays the amount of 
the bill. 


When the bill, note 
or bond becomes 
payable. 


When the summons 
is served. 
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THE BILLS OF EXCHANGE ACT, 1882. 

(45 & 46 VIGT. C. 61.) 

Being an Act to codify the law relating to Bills of Exchange^ 

Cheques, and Promissory Notes. 

Received the Royal Assent, 18th August, 1882. 

Be it enacted by the Queen’s Most Excellent Majesty, by and 
with the advice and consent of the Lords Spiritual and Commons, 
in this present Parliament assembled and by the authority of the 
same, as follows; 

PART I. 

Preliminary. 

1. This Act may be cited as the Bills of 

Short title. Exchange Act, 1882. 

2. In this Act, unless the context other- 

interpretation of requires.— 

terms. 

“Acceptance’* means an acceptance completed by delivery or 
notification. 

“Action” includes counter-claim and set-off. 

“Banker” includes a body of persons whether incorporated or 
not who carry on the business of banking. 

“Bankrupt” includes any person whose estate is vested in a 
trustee or assignee under the law for the time being in force relat¬ 
ing to bankrupety. 

“Bearer” means the person in possession of a bill or note 
which is payable to bearer. 

“Bill” means bill of exchange, and “note” means promissory 
note. 

“Delivery” means transfer of possession, actual or construc¬ 
tive, from one person to another. 

“Holder” means the payee or indorsee of a bill or note who 
is in possession of it, or the bearer thereoi. 
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“Indorsement” means an indorsement completed by delivery 

“Issue” means first delivery of a bill or note, complete in 
form to a person who takes it as a holder. 

“Person” includes a body of persons whether incorporated or 

not. 

“Value” means valuable consideration. 

“Written” includes printed, and “writing” includes print. 

PART II. 


Bills of Exchange. 

Form and Interpretation, 

3. (1) A bill of exchange is an unconditional order in 

c u writing, addressed by one person to another, 
defined?^ signed by the person giving it, requiring the 

person to whom it is addressed to pay on de¬ 
mand or at a fixed or determinable future time a sum certain in 
money to, or to the order of a specified person, or to bearer. 

(2) An instrument which does not comply with these condi¬ 
tions, or which orders any act to be done in addition to the pay¬ 
ment of money, is not a bill of exchange. 

(3) An order to pay out of a particular fund is not uncon¬ 
ditional within the meaning of this section ; but an unqualified 
order to pay, coupled with (a) an indication of a particular fund 
out of which the drawee is to reimburse himself or a particular 
account to be debited with the amount or {b) a statement of the 
transaction which gives rise to the bill, is unconditional. 

(4) A bill is not invalid bv reason— 


(«) 

{c) 


that it is not dated ; 

that it does not specify the value given, or that any 
value has been given therefor ; ^ 


that it does not specify the place where it is drawn or 
the place where it is payable. 

4 . (1) An inland bill is a bill which is, or on the face of it 

Inland and foreign 

bill. witlun the British Islands, or {b) drawn within 

, . . the British Islands upon some person resident 

therein. Any other bill is a foreign bilk ^ ‘ 

For the purposes of this Act, “British Islands” mean anv 
part ofthe United Kingdom of Great Britain and Ireland the 
Islands of Man, Guernsey, Jersey, Alderney and Sark, and the 
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Islands adjacent to any of them being part of the dominions of 
Her Majesty. 


(2) Unless the contrary appears on the face of the bill the 
holder may treat it as an inland bill. 


Effect where diff¬ 
erent parties to bill 
are the same 
person. 


5. (1) A bill may be drawn payable to, 
or to the order of, the drawer ; or it may 
be drawn payable to, or to the order of the 
drawee. 


(2) Where in a bill drawer and drawee are the same persons 
or where the drawee is a fictitious person or a person not 
having capacity to contract, the holder may treat the instrument, 
at his option either as a bill of exchange or as a promissory 
note. 


6. (1) The drawee must be named or 

Address to drawee. Otherwise indicated in a bill with reasonable 

certainty. 

(2) A bill may be addressed to two or more drawees whether 
they are partners or not, but an order addressed to two drawees 
in the alternative or to two or more drawees in succession is not a 
bill of exchange. 


7. (1) Where a bill is not payable to bearer, the payee 

Certainty required Hiust be named or Otherwise indicated therein 
as to payee. with reasonable certainty. 

(2) A bill may be made payable to two or more payees 
jointly, or it may be made payable in the alternative to one of 
two, or one or some of several payees. A bill may also be made 
payable to the holder of an office for the time being. 

(3) Where the payee is a fictitious or non-existing person the 
bill may be treated as payable to bearer. 


8. (1) When a bill contains words prohibiting transfer, or 

What bills are indicating an intention that it should not be 
negotiable. transferable, it is valid as between the parties 

thereto, but is not negotiable. 

(2) A negotiable bill may be payable either to order or to 
bearer, 

(3) A bill is payable to bearer which is expressed to be so 
payable, or on which the only or last indorsement is an indorse¬ 
ment in blank. 

(4) A bill is payable to order which is expressed to be so 
payal>lo, or which is expressed to be payable to a particular 
person, and does not contain words prohibiting transfer or 
indicating an intention that it should not be transferable. 
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(5) Where a bill, either originally or b> 'ndorsement, is 
expressed to be payable to the order of a specified person, and 

not to him or his order, it is nevertheless payable to him or his 
order at his option, 

9. (1) The sum payable by a bill is a sum certain within 

Sum payable. the meaning of this Act, although it is required 

to be paid— 

(a) With interest. 


(b) By stated instalments. 


a provision that upon default 
in payment of any instalment the whole shall become due. 

(d) According to an indicated rate of exchange or according 
to a rate of exchange to be ascertained as directed by the bill. 

(2) Where the sum payable is expressed in words and also 
in figures, and there is a discrepancy between the two, the sum 
denoted by the words is the amount payable. 


(3) Where a bill is expressed to be payable with interest 

unless the instrumem otherwise provides, interest runs from the 

date of bill, and if the bill is undated, from the issue thereof 


Bill payable on 
demand. 


10. (1) A bill is payable on demand 


(a) which is expressed to be payable on demand, or at sight 

or on presentation ; or ° * 

(b) in which no time for payment is expressed 

( 2 ) Where a bill is accepted or indorsed when’it is overdue 

It shall p regards the acceptor who so accepts or any indorser 
who so indorses it, be deemed a bill payable on demand. 

11. A bill is payable at a determinable future time within 

Bill payable at a meaning of this Act which is expressed 
future time. to be payable— 


(1) At a fixed period after date or sight. 

(2) On or at a fixed period after the occurrence of a speci¬ 
fied event which is certain to happen, though the time of happen¬ 
ing may be uncertain. 

An instrument expressed to be payable on a contingency is 
not a bill, and the happening of the event does not cure the defect 


12. Where 

Omission of date 
in bill payable after 
date, or acceptance 
after sight. 


a bill expressed to be payable at a fixed 
period afterdate is issued undated, or where the 
acceptance of a bill payable at a fixed period 
after sight is undated, any holder may insert 
therein ^e true date of issue or acceptance, 
and the bill shall be payable accordingly ; 
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Provided that (1) where the holder in good faith and by 
mistake inserts a wrong date, and (2) in every case where a 
wrong date IS inserted, if the bill subsequently comes into the 
hands of a holder m due course the bill shall not be avoided there¬ 
by but shall operate and be payable as if the date so inserted 

had been the true date. 


13. (1) Where a bill or an acceptance or any indorsement 

Presumption as ^ ? dated, the date shall, unless the 

to date being contrary be proved, deemed to be the true 
true date. date of the drawing, acceptance, or indorse¬ 

ment, as the case may be. 

(2) A bill is not invalid by reason only that it is ante-dated 

Ante-dating and post-dated, or that it bears date on a 
post-dating. Sunday. 

14. Where a bill is not payable on demand the day on 

Computation of which it falls due is determined as follows ;_ 

time of payment. 


(1) Three days, called days of grace, 
the bill itself does not otherwise provide, 
payment as fixed by the bill, and the bill, 
the last day of grace. Provided that— 


are in every case where 
added to the time of 
is due and payable on 


{a) When the last day of grace falls on Sunday, Christmas 
Day of grace. ^ay, Good Friday, or a day appointed by 

• • j u , asa public fast or thanks- 

giying day the bill IS, except in the case hearm^^^ Provided for 

due and payable on preceding business day. 

{b) When the last day of grace is a bank holiday (other 
[34 & 35 Viet. c. 17J. than Christmas Day or Good Friday) under 

the Bank Holidays Act, 1871, and Acts 
amending or e.xtending it. or when the last day of grace is a 

Sunday and the second day of grace is a bank holiday.® ^e bill is 
due and payable on the succeeding business day. ^ 

(2) Where a bill is payable at a fixed period after date or 
after sight or after the happening of the specified event the time 

ofpayment IS determined by excluding the day from which the 

'"‘^'tiding the day ofpayment. 

(3) Where a bill is payable at a fixed period after sight the 

r" acceptance if the bill be 

accepted, and from the date of noting or protest if the bill be 

noted or protested for non-acceptance, or for non-delivery. 

(4) The term » month ” in a bill means calendar month. 

15. I he dravyer of a bill and any indorser may insert there- 
Casc of need. "ame of a person to whom the holder 

may resort in case of need, that is to say in 
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case the bill is dishonoured by non-acceptance or non-payment. 

Such person is called the referee in case of need. It is in the 

option of the holder to resort to the referee in case of need or 
not, as he may think fit. 


Special stipulation 
by drawer or indorser 
restricting liability. 


16. The drawer of a bill, and any 
indorser may insert therein an express stipu¬ 
lation— ^ 


% 

duties. 


(1) Negativing or limiting his own liability to the holder. 

(2) Waiving as regards himself some or all of the holder’s 

‘S. 


Definition and 
requisites of accep¬ 
tance. 


.17. (1) The acceptance of bill is the 

signification by the drawee of his assent to the 
order of the drawer. 


Requisites of form, 
namely 


(2) An acceptance is invalid unless it 
complies with the following conditions, 


{a] It must be written on the bill and be signed by the 

drawee, '^e mere signature of the drawee without additional 
words is sufficient. tiuuai 


(6) It must not express that the drawee will perform his 
promise by any other means than the payment of money. 

Time for acceptance. 18, A bill may be accepted- 

(1) Before it has been signed by the drawer, or while other 

Wise incomplete. ^mer- 

( 2 ) When it is overdue, or after it has been dishonoured by 

a previous refusal to accept, or by non-payment 

(3; When a bill payable after sight is dishonoured by non- 

Date of acceptance . drawee subsequently 

after previous dis- holder, in the ab.sence of any 

honour. different agreement, is entitled to have the 

» .he deawee for .“pT.'n'r" “ *•' 

General and quali- IQ ^ a. ... 

fied acceptances. „ V// ^acceptance is either (a) 

^ general or {b) qualified. ^ ' 

fl, ^ acceptance assents without qualification to 

In particular an acceptance is qualified which is— 

(fl) conditional, that is to say which makes nnvm***^*- u i 
acceptor dependent on the fulfilment of a condition tLreh^ suted • 

the amount for which the bill is drawn^; ^ ^ 
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(c) local, that is to say, au acceptance to pay only at a parti¬ 
cular specified place : 

A)i acceptance, to pay at a particular place, is a general 
acceptance, unless it expressly states that the b II is to be paid 
there only, and not elsewhere ; 

(d) qualified as to time ; 

(e) the acceptance of some one or more of the drawee, but 
not of all. 


20. fl) Where a simple signature on a blank stamped 

Inclioaic iris-ru- "^^^vcred by the signer in order that 

merits. B may be converted into a bill, it operates as 

prima facie authority to fill it up as a complete 
bill for anv amount the stamp will co\-cr, using the signature for 
that of the drawer, or the acceptor, or an indorser ; and in like 
manner, when a bill is wanting in any material particular, the 
person in possession of it has a prima facie authority to fill up the 
omission in any way he thinks fit. 

(2) In order that any such instrument when completed mav 
be enforceable against any person who became a party thereto 
prior to its completion, it must be filled up within a reasonable 
time and strictly in accordance with the authority given. Reason¬ 
able t’me for this purpose is a question of fact : 

Provided that if any such instrument after completion is 
negotiated to a holder in duo course it shall be valid and etfcctual 
for all purposes in his hands, and he may enforce it as if it had 
been filled up within a reasonable time and strictly in accordance 
witli the authority given. 


21. (1) Every contract on a bill, whether it be the drawer’s, 

r, ^ tlie acceptor’s or an indorser’s is incomplete 

revocable, until delivery of the instru¬ 
ment in order to give effect thereto > 

Provided that where an acceptance is written on a bill, and 
the drawee gives notice to or according to the directions of the 
person entitled to the bill that he has accepted it, the acceptance 
then becomes complete and irrevocable. 

(2) As between immediate parties, and as regards a remote 
parly other than a holder in due course, the delivery — 

{a) in order to be effectual must be made either by or under 

the authority of tiie party drawing, acceptin'^, 

or indorsing as the case mav be ^ 

# 

{!>) may be shown to have been conditional or for a special 

puipose only, and not lor the purpose of 
transferring the property in the bill. 
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But if the bill be in the hands of a holder in due course a 
valid delivery of the bill by all parties prior to him so as ’to 
make them liable to him is conclusively presumed. 

(3) Where a bill is not longer in the possession of a party 

Presumption as it as drawer, acceptor, or 

to delivery. indorser a valid and unconditional delivery by 

him is presumed until the contrary is proved. 

Capacity and Authority of Parties, 


22. (1) Capacity to incur liability as a party to a bill is co- 

Capacity of extensive with capacity to contract : 
parties. 

Provided that nothing in this section shall enable a corpora¬ 
tion to make itself liable as drawer, acceptor or indorser of a bill 

unless It IS competent so to do under the law for the time beinir 
in force relating to corporations. ^ 

(2) Where a bill is drawn or indorsed by an infant, minor or 
corporation having no capacity or power to incur liability on a 
bill, the dravving or indorsement entitles the holder to receive 

twir ^ ^ P^ty 

23. No person is liable as drawer, indorser, or acceptor of 

Signature essen- f. it as such : Provided 

tial to liability. tnat 


, . ^ person signs a bill in a trade or assumed name 

he IS liable thereon as if he had signed it in his own name. ’ 

(2) The signature of the name of a firm is equivalent to the 
signature by the person so signing of the names of all nerson<? 
liable as partners in that firm. ^ 


24. Subject 


Forged or un¬ 
authorized signa¬ 
ture. 


to the provisions of this Act, where a signature 

thereon without 
the authority of the person whose signature it 

purports to be, the forged or unauthorised 
. ■ K-ii s'gnature IS wholly inoperative, and no nVht to 
retain the bdl or give a discharge therefor or to enforce payment 
thereof against any party thereto can be acquired throu^ "r 
under that signature, unless the party against whom it is sought 

to retain or enforce payment of the bill is precluded from sSJ 
up the forgery or want of authority : setting 

Provided that nothing in this section shall affect the 

forgSr°" unauthorised signature not amounting to a 
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25. A signature by procuration operates as notice that the 

agent has but a limited authority to sign, and 
Procuration sig- principal is only bound by such signature 

if the agent in so signing was acting within the 
actual limits of his authority. 


26. (1) Where a person signs a bill as drawer, indorser, or 

Person signing as acceptor, and adds words to his signature, 
agent or in re- indicating that he signs for or on behalf of a 
presentative capa- principal, or in a representative character, he 

is not personally liable thereon ; but the mere 
addition to his signature of words describing him as an agent, or 
as filling a representative character, do:s not exempt him from 
personal liability. 

(2) In determining whether a signature on a bill is that of the 
principal or that of the agent by whose hand it is written, the 
construction most favourable to the validity of the instrument 
shall be adopted. 

The Consideration for a Bill, 


27. (1) Valuable consideration fora bill may be constituted 

Value and holder by— 
for value. 


(fl) any consideration sufficient to support a simple contract; 

(6) an antecedent debt or liability. Such a debt or liability 
is deemed valuable consideration whether the bill is payable on 
demand or at a future time. 

(2) Where value has at any time been given for a bill 
the holder is deemed to be a holder for value as regards the 
acceptor and all parties to the bill who become parties prior to 
such time. 


(3) Where the holder of a bill has lien on it arising either 
from contract or by implication of law, he is deemed to be a holder 
for value to the extent of the sum for which he has a lien. 

28. (1) An accommodation party to a bill is a person who 
A j *• signed a bill as a drawer, accentor or 

bill cr party. indorser, without receiving value therefor, and 

tor the purpose of lending his name to some 

other person. 

(2) An accommodation party is liable on the bill to a holder 

for va ue, and U is immaterial whether, when such holder took 

the bill, he knew such party to be an accommodation party or 
not. ^ ^ 

29- (1) A holder in due course is a holder who has taken a 

Holder in due complete and regular on the face of it 

course. under the following conditions; namely, 
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{a) that he became the holder of it before it was overduCj 
and without notice that it had been previously dishonoured, if 
such was the fact. 

{b) that he took the bill in good faith and for value and 
that at the time the bill was negotiated to him, he had no notice 
of any defect in the title of the person who negotiated it. 

(2) In particular the title of a person who negotiates a bill 

Defects of title. is defective within the meaning of this Act 

when he obtained the bill, or the acceptance 
thereof, by fraud, duress or force and fear, or other unlawful 
means, or for an illegal consideration, or when he negotiates it in 

breach of faith, or under such circumstances as amount to a 
fraud. 

(3) A holder (whether for value or not), who derives his 
title to a bill through a holder in due course, and who is not him¬ 
self a party to any fraud or illegality affecting it, has all the 
rights of that holder in due course as regards the acceptor and 
all parties to the bill prior to that holder. 

30. (1) Every party whose signature appears on a bill is 

Presumption of deemed to have become a party 

value and good thereto for value* 
faith* 

(2) Every holder of a bill is prima facie deemed to be a 
holder in due course; but if in an action on a bill it is admitted or 
proved that the acceptance, issue or subsequent negotiation of 
the bill is effected with fraud, duress, or force and fear, or illeo-ali- 
ty, the burden of proof is shifted, unless and until the holder 
proves that, subsequent to the alleged fraud or illegality value 
has in good faith been given for the bill. ’ 


Negotiation of Bills, 


31. (i) A bill is negotiated when it is transferred from 

Negotiation de- another in such a manner as to 

^Negotiation de constitute the transferee the holder of the 

bill. 


(2) A bill payable to bearer is negotiated by delivery. 

(3) A bill payable to order is negotiated by the indorsement 
of the holder completed by delivery. 

(4) Where the holder of a bill payable to his order transfers 
It for value without indorsing it, the transfer gives the transferee 
such title as the transferor had in the bill, and the transferree in ■ 
addition acquires the right to have the indorsement of the trans 
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(5) Where any person is under obligation to indorse a bill in 
a representative capacity, he may indorse the bill in such terms as 
to negative personal liability. 

32. An indorsement in order to operate as a negotiation 

Requisites of a niust comply with the following conditions, 
valid indorsement. namely :— 

( 1 ) It must be written on the bill itself and be signed bv the 

indorser. The simple signature of the indorser on the bill with- 
out additional words, is sufficient. 

An indorsement written on an allonge, or on a “copy” of a 
bill issued or ne.gotiated m a country where “copies” are recoil- 
nised, IS deemed to be written on the bill itself. 

( 2 ) It must be an indorsement of the entire bill. A partial 

'"dorsement which purports to 
transfer to the indorsee a part only of the amount payable or 

which purports to transfer the bill to two or more'indo^sees 
severally does not operate as a negotiation of the bill. 

(3) Whwe a bill is payable to the order of two or more 
payees or indorsees who an- not partners., all must indorse unless 
the one indorsing has authority to indorse for the others. 

(4) Where, in a bill payable to order, the payee or indorsee 

he'hill"® M his name is mis-spelt, he may indorse 

sfgnalurT he thinks fit his proper 

(5) Where there are two or more indorsements on a bill 
each indorsement is deemed to have been made in the order in 
which It appears on the bill, until the contrary is proved. 

(61 An indorsement m.ay be made in blank or special. It m.av 
also contain terms making it restrictive. ^ 

33. Where a bill purports to be indorsed conditionallv, the 

P i-,- , condition may be disregarded bv the paver 

dorZcT P^>>™ent to the indorsee is valid whethe; 

the condition has been fulfilled or not. 

34. (I) An indorsement in blank specifies no indorsee 

Indorsement in [‘'la a bill so indorsed becomes p.ayable to 
blank, nnei .special bearer. ^ ^ 

inrlorsemcnt. 
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(4) When a bill has been indorsed in blank, any holder may 
convert the blank indorsement into a special indorsement by writ¬ 
ing above the indorser’s signature a direction to pay the bill to 
or to the order of himself or some other person. 

35, (1) An indorsement is restrictive which prohibits the 

Restrictive in . ^^^go^iation of the bill or which express- 

clorsement. ^ authority to deal with the bill 

as thereby directed and not a transfer of the 
ownership thereof, as for example, if a bill be indorsed “ Pay D 

only,” or‘'pay D for the account of X”, or “Pay D or order for 

collection.” 

(2) A restrictive indorsement gives the indorsee the right to 
receive payment of the bill and to sue any party thereto that his 
indorser could have sued, but gives him no power to transfer his 
rights as indorsee unless it expressly authorises him to do so. 

(3) Where a restrictive indorsement authorises further trans¬ 
fer, all subsequent indorsees take the bill with the same right and 

subject to the same liabilities as the first indorsee under the res¬ 
trictive indorsement. 

36. ( 1 ) Where a bill is negotiable in its origin it continues 

. to be negotiable until it has been (a) restrictive- 

oZ7uTlT ly indorsed, or {b) discharged by payment or 

Otherwise. 

(2) Where an overdue bill is negotiated, it can only be 
negotiated subject lo any defect of title affecting it at its 

• maturity, and thenceforward no person who takes it can acquire 
or give a better title than that which the person from whom he 
took it had. 

(3) A bill payable on demand is deemed to be overdue with¬ 
in the meaning and for the purposes of this section, when it 
appears on the face of it to have been in circulation for an un¬ 
reasonable length of time. What is an unreasonable length of 
time for this purpose is a question of fact. 

(4) Except where an indorsement bears date of the maturity 
of the bill, every negotiation is prima facie deemed to have been 
effected before the bill was overdue. 

(5) Where a bill which is not overdue has been dishonoured 

any person who takes it with notice of the dishonour takes it 

sulyect to any defect of the title attaching thereto at the time of 

dishonour, but nothing in this sub-section shall affect the riehts of 
a holder m due course. oi 
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37. Where a bill is negotiated back to the drawer, or to a 

Negotiation of '“'^orser, Or to the acceptor, such party 

bill to party already Subject to the provisions of this Act, re¬ 
liable hereon. issue and further negotiate the bill, but he 

is not entitled to enforce payment of the bill 
against any intervening party to whom he was previously liable. 

38. The rights and powers of the holder of a bill are as fol- 
Rights of the lows :— 

holder. 


(1) He may sue on the bill in his own name. 

(2) Where he is holder in due course, he holds the bill free 
from any defect of title of prior parties, as well as from mere 
personal defences available to prior parties among themselves and 
may enforce payment against all parties liable on the bill. * 

(3) Where his title is defective (a) if he negotiates the bill 
to a holder in due course, that holder obtains a good and complete 
title to the bill, and (b) if he obtains payment of the bill, the per¬ 
son who pays him in due course gets a valid discharge for the 

General Duties of the Holder, 

39, (1) Where a bill is payable after sight, presentment 

When present' acceptance is necessary in order to fix the 
ment for accept- maturity of the instrument. 

ance is necessary. 

(2) Where a bill expressly stipulates that it shall be pre¬ 
sented for acceptance, or where a bill is drawn payable elsewhere 
than at the residence or place of business of the drawee, it must 

be presented for acceptance before it can be presented for pay¬ 
ment. ^ ’ 


(3) In no other case is presentment for acceptance neces¬ 
sary in order to render liable any party to the bill. 

t 1 holder of a bill, drawn payable elsewhere than 

at the place of business or residence of the drawee, has no time, 
with the e.\crcise of reasonable diligence, to present the bill for 

acceptance before presenting it for payment on the day that it falls 
due, the delay caused by presenting the bill for acceptance before 

dr?w?“nd i„do,r,r'“‘ '■ ■“ '■'“'••'S' 


40. ( 1 ) Subject to the provisions of this Act, when a bill 

Time for present- P^V^ihle after sight is negotiated, the holder 

ing bill payable must either present it for acceptance or nego- 
aftcr sight. tiate It within a reasonable time. 


thatholder^^l‘*d\Sarted all indorsers prior tc 
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(3) In determining what is reasonable time within the mean¬ 
ing of this section, regard shall be had to the nature of the bill, 

the usage of trade with respect to similar bills, and the fact of the 
particular case. 

Rules as to pre- 41. (1) A bill is duly presented for 

tanc?^Ld°^cxcutL acceptance which is presented in accordance 

for non-present- the following rules :— 

ment. 

(а) The presentment must be made by or on behalf of the 
holder to the drawee or to some person authorised to accept or 

refuse acceptance on his behalf at a reasonable hour on a business 
day and before the bill is overdue. 

(б) Where a bill is addressed to two or more drawees, who 

are not partners, presentment must be made to them all, ’ unless 

one has authority to accept for all, then presentment may be made 
to him only. 

(r) Where the drawee is dead, presentment may be made to 
his personal representative. 

(d) Where the drawee is bankrupt, presentment may be 
made to him or to his trustee. ' 


(e) Where authorised by agreement or usage, a presentment 
through the post office is sufficient. 

(2) Presentment in accordance with these rules is ex¬ 
cused, and a bill may be treated as dishonoured by non- 
acceptance— 

^ (a) Where the drawee is dead or is a bankrupt or is a 
fictitious person or a person not having capacity to contract by 

bill. ^ 

(^) Where, after the exercise of reasonable diligence, such 
presentment cannot be effected. 

(r) Where although the presentment has been irregular 
acceptance has been refused on some other ground. 

(3) The fact that the holder has reason to believe that the 
bill on presentment will be dishonoured, does not excuse pre¬ 
sentment. 


42. When a bill is duly presented for acceptance and is not 

Non-acceptance. accepted within the Customary time, the per. 

son presenting it must treat it as dishonoured 
by non-acceptance. If he do not, the holder shall lose his right of 
recourse against the drawer and indorsers. 
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Dishonour by non- (U A bill IS dishonoured by non- 

acceptance and its acceptance— 
consequences. 

(a) when it is duly presented for acceptance, and such an 
acceptance as is prescribed by this Act is refused or cannot be 
obtained ; or 

[b) when presentment for acceptance is excused and the 
bill is not accepted. 

(2) Subject to the provisions of this Act when a bill is dis¬ 
honoured by non-acceptance, an immediate right of recourse 
against the drawer and indorsers accrues to the holder and no 
presentment for payment is necessary. 

44. (1) The holder of a bill may refuse to take a qualified 

Duties as to acceptance, and if he does not obtain an un¬ 
qualified accept- qualified acceptance, may treat the bill as dis- 
ance. honoured by non-acceptance. 

(2) Where a qualified acceptance is taken, and the drawer 
or an indorser has not expressly or impliedly authorised the holder 
to take a qualified acceptance, or does not subsequently assent 
thereto, such drawer or indorser is discharged from his liability on 
the bill. 

The provisions of this sub-section do not apply to a partial 
acceptance, whereof due notice has been given. Where a foreign 
bill has been accepted as to part, it must be protested as to 
balance. 

(3) When the drawer or indorser of a bill receives notice of 
a qualified acceptance, and does not, within a reasonable time, 
express his dissent to the holder he sliall be deemed to have assent¬ 
ed thereto. 

45. Subject to the provisions of this Act a bill must be duly 

Rules as to pre- Presented for payment If it be not so pre- 
sentment for pay- sented, the drawer and indorser shall be dis- 
ment. charged. 

A bill is duly presented for payment which is presented in 
accordance with the following rules :— 

(1) Where the bill is not payable on demand, presentment 

must be made on the day it falls due. 

(2) Where the bill is payable on demand, then subject to 
the provisions of this Act, presentment must be made within a 
reasonable time after its issue in order to render the drawer liable, 

and within a reasonable time after its indorsement, in order to 
render the indorser liable. 


386 


APPENDIX III 


In determining what is a reasonable time, regard shall he haH 
to the nature of the bill, the usage of trade with fe Jard 
bills, and the facts of the particular casa ® 

(3) Presentment must be made by the holder er o 
person authorised to receive payment on his behalf at a ^e 

defined, either to the perln designatedTr 
to some person authorised to pay^or refuse navtn t 

■>'-s'» 

(4) A bill is presented at the proper place 

the bfll isYher" prllTntet bill and 

known. b bis ordinary residence if 

(<f) In any other case if presented to the rira, 

wherever he can be found, or if presented at hIsT tV*^ acceptor 
of business or residence. P'^csented at his last known place 

(5) Where a bill is presented at the proper place aort ft 
the exercise of reasonable diligence no oerson.fth • j ^ 

or refuse payment can be fouL there no further 

the drawee or acceptor is required. ’ presentment to 

(6) Where a bill is drawn upon, or accented t 

persons who are not partners, and no place of^ of,, or more 

fied, presentment must be made to th^m all. P spcci- 

(7) Where the drawee or acceotor nfa Kill j j , 
place of payment is specified, presentment must be 

reasonable diligence he can be found. 

(8) Where authorised by agreement or o 

through the post office is sufficient. ^ ’ Presentment 

46. (1) Delay in making presentment for payment is 

excused when the delay is caused by drcum! 
stancp beyond the control of the holder Ind 
not imputable to his default, misconduct 
or negligence. When the cause o^ deJav 
presentment must be made with reaso3 


Excuses for 
lay or non-present¬ 
ment for payment. 


ceases to operate, 
diligence. 
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(2) Presentment for payment is dispenced with,— 

(fl) Where, after the exercise of reasonable diligence pre¬ 
sentment, as required by this Act, cannot be effected. 

The fact that the holder lias reason to believe that the 
Ijill will, on presentment, be dishonoured, does not dispense with 
the necessity for presentment. 


(Z)) Where the drawee is a fictitious person. 

(c) As regards the drawer where the drawee or acceptor is 
not bound as between himself and the drawer, to accept or pay 
the bill, and the drawer has no reason to believe that the bill 
would be paid if presented. 


[d) As regards an indorser, where the bill was accepted or 
made for the accommodation of that indorser, and he has no reason 
to expect that the bill would be paid if presented. 

(e) By waiver of presentment, express or implied. 

47, (1) A bill is dishonoured by non-payment (a) when it 

is duly presented for payment and payment 
by 

ic rAfiic^H nr ranriAt Ka nKtnined nr when 


Dishonour 

non-payment. 

and unpaid. 


w A ^ ^ 

is refused or cannot be obtained, or (b) when 
presentment is excused and the bill is overdue 


(2) Subject to the provisions of this Act, when a bill is dis¬ 
honoured by non-payment, an immediate right of recourse against 
the drawer and indorsers accrues to the holder. 


48. Subject to the provisions of this Act, when a bill has been 

dishonoured by non-acceptance or by non- 
Notice of dis- payment, notice of dishonour must be given to 

of"non-nofice.^ drawer and each indorser, and any drawer 

or indorser to M^hom such notice is not given is 
discharged : Provided that— 


(1) Where a bill is dishonoured by non-acceptance, and 
notice of dishonour is not given the rights of a holder in due 
course subsequent to the omission shall not be prejudiced by the 
omission. 


(2) Where a bill is dishonoured by non-acceptance, and due 
notice of dishonour is given, it shall not be necessary to give 
notice of a subsequent dishonour by non-payment unless the bill 
shall, in the meantime, have been accepted. 


49. Notice of dishonour in order to be valid and effectual, 
„ , must be given in accordance with the lol- 

Rules as to notice i • i 

of dishonour. lowing rules 


(1) The notice must be given by or on behalf of the holder, 
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or by or on behalf of an indorser who, at the time of giving it, is 
himself liable on the bill. 

(2) Notice of dishonour may be given by an agent either in 
his own name, or in the name of any party entitled to give notice 
whether that party be his principal or not. 

(3) Where the notice is given by or on behalf of the holder, 
it enures for the benefit of all subsequent holders and all prior 
indorsers who have a right of recourse against the party to whom 
it is given. 

(4) Where notice is given by or on behalf of an indorser 
entitled to give notice as hereinbefore provided, it enures for the 
benefit of the holder and all indorsers subsequent to the party to 
whom notice is given. 

(5) The notice may be given in writing or by personal com¬ 
munication and may be given in any terms which sufficiently 
identify the bill, and intimate that the bill has been dishonoured 
by non-acceptance or non-payment. 

(6) The return of a dishonoured bill to the drawer or an 
indorser is, in point of form, deemed a sufficient notice of dis¬ 
honour. 

(7) A written notice need not be signed, and an insufficient 
written notice may be supplemented and invalidated by verbal 
communication. A mis-description of the bill shall not vitiate 
the notice unless the party to whom the notice is given is in fact 
misled thereby. 

(8) When notice of dishonour is required to be given to any 
person, it may be given either to the party himself, or to his agent 
in that behalf. 

(9) Where the drawer or indorser is dead and the party 
giving notice knows it, the notice must be given to a personal 
representative, if such there be, and with the exercise of reason¬ 
able diligence he can be found. 

(10) Where the drawer or indorser is bankrupt, notice may 
be given either to the party himself or to the trustee. 

(11) Where there are two or more drawers or indorsers 
who are not partners, notice must be given to each of them 
unless one of them has authority to receive such notice for the 
others. 

(12) The notice may be given as soon as the bill is dishonour¬ 
ed and must be given within a reasonable time thereafter. 

In the absence of special circumstances notice is not deemed 
to have been given within a reasonable time unless— 

(a) where the person giving and the person to receive 
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notice reside in the same place, the notice is given or sent oflF 

m time to reach the latter on the day after the dishonour of the 
bill ; 

Jb] wh^e the person giving and the person to receive notice 
reside in different places, the notice is sent off on the day after 
the dishonour of the bill, if there be a post at a convenient hour 

on that day, and if there be no such post on that day, so as to 

reach there by the next post thereafter. 

(13) Where a bill when dishonoured is in the hands of an 
""if^ either himself give notice to the parties liable on 
the bill, or he may give notice to his principal. If he gives notice 
to his principal, he must do so within the same time as if he 
were the holder, and the principal upon receipt of such notice 
has himself the same time for giving notice as if the agent had 
been an independent holder. ° 

he hii^’ ^ ^ due notice of dishonour 

he has, after the receipt of such notice, the same period of time 

for giving noti ce to antecedent parties that the holder has after 
the dishonour. 

(15) Where a notice of dishonour is duly addressed and 

posted, the sender IS deemed to have given due notice of dis- 
honour notwithstandiner miscarriage by the post office. 

50. (1) Delay in giving notice of dishonour is excused 

Excuses for delay ^fh circumstances 

in giving notice of control of the party giving notice, 

dishonour. and not imputable to his default, misconduct 

or negligence. When the cause of delay 

ceases to operate, the notice must be given with reasonable 
diligence. 

(2) Notice of dishonour is dispensed with— 

(fl) When after the exercise of reasonable diligence notice as 
required by this Act, cannot be given to or does "not reaclt the 
drawer or indorser sought to be charged ; 

b. „ c®" •'"P'ied. Notice of dishonour may 

be waived before the time of giving notice has arrived, or 

the omission to give due notice; 

(f) As regards the drawer in the following cases namelv HI 
where the drawer and drawee are the same perfon wh"re\Vi 

con ract '(S^whereTh" f 

contract (3) where the drawer is the person to whom the bill is 
presented for payment, (4) where the drawer is under no obli-ra- 
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(d) As regards the indorser in the following cases, namely (1) 
where the drawer is a fictitious person or a person not having 
capacity to contract and the indorser was aware of the fact at the 
time he indorsed the bill, (2) where the indorser is the person to 
whom the bill is presented for payment, (3) where the bill was 
accepted or made for his accommodation. 

51. (1) Where an inland bill has been dishonoured it may, 
XT r- , j if ^he holder think fit, be noted for non- 

•iNotins oi inl^rxcl . « 

bill. acceptance or non-payment, as the case may 

be ; but it shall not be necessary to note or 
protest any such bill in order to preserve the recourse against the 
drawer or indorser. 


(2) Where a foreign bill, appearing on the face of it to be 

Protest of foreign dishonoured by non-acceptance 

bill. must be duly protested for non-acceptance, 

and where such a bill which has not been 
previously dishonoured by non-acceptance, is dishonoured by 
non-payment, it must be duly protested for non-payment. If it 
be not so protested, the drawer and indorsers are discharged. 
Where a bill does not appear, on the face of it to be foreign bill 
protest thereof in case of dishonour is unnecessary. ’ 

(3) A bill which has been protested for non-acceptance may 
be subsequently protested for non-payment. 


(4) Subject to the provisions of this Act, when a bill is noted 

7 and 8 Geo. 5 protested, it may be noted on the day of dis- 
G. 48. * honour and must be noted not later than the 

next succeeding business day. When bill has 
been duly noted, the protest may be subsequently extended as of 
the date of the noting. 


(5) Where the acceptor of a bill becomes bankrupt or in¬ 
solvent or suspends payment before it matures, the holder may 
cause the bill to be protested for better security against the drawer 
and indorsers. 


(6) A bill must be protested at the place where it is dis¬ 
honoured : Provided that - 

(a) When a bill is presented through the post office and re¬ 
turned by post dishonoured, it may be protested at the place to 

which It is returned and on the day of its return if received during 
business hours, and if not received during business hours then 
not later than the next business day. ’ 

(b) When a bill drawn payable at the place of business or 

residence of some person other than the drawee, has been dis¬ 
honoured by non-acceptance, it must be protested for non-pay¬ 
ment at the place where it is expressed to be payable, and no 
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further presentment for payment to, or demand on, the drawee is 
necessary, 

(7j A protest must contain a copy of the bill, and be signed 
by the notary making it, and must specify— 

(a) the person at whose request the bill is protested ; 

{b) the place and date of protest, the cause or reason for 
protesting the bill, the demand made and the answer given, if 
any, or the fact that the drawer or acceptor could not be found. 

(8) Where a bill is lost or destroyed, or is wrongly detained 
from the person entitled to hold it, protest may be made on a 
copy or written particulars thereof. 

dispensed with by any circumstance which 
would dispense with notice of dishonour. Delay in noting or 
protesting is excused when the delay is caused by circumstances 
beyond the control of the holder, and not imputable to his default, 
misconduct or negligence. When the cause of delay ceases 

to operate, the bill must be noted or protested with reasonable 
diligence. 

52. (I) When a bill is accepted generally, presentment for 

Duties of holder is not necessary in order to render 

as regards drawee acceptor liable, 

or acceptor. 

(2) When by the terms of a qualified acceptance present¬ 
ment lor payment is required, the acceptor in the absence of an 
express stipulation to that effect, is not discharged by the omis¬ 
sion to present the bill for payment on the day that it matures. 

(3) In order to render the acceptor of a bill liable, it is not 

necessary to protest it, or that notice of dishonour should be 
given to him. 

(4) Where the holder of a bill presents it for payment he 

shall exhibit the bill to the person from whom he demands 

payment, and when a bill is paid, the holder shall forthwith 
deliver it up to the party paying it. 


Liabilities of Parties, 

53. (1) A bill, of itself, does not operate as an assignment 

Funds in hands in the hands of the drawee available 

of drawee. Jor the payment thereof, and the drawee of a 

bill who does not accept as required by this 

Act is not liable on the instrument. This sub-section shall not 
extend to Scotland. 

( 2 ) In Scotland where the drawee of a bill has in his hand 

funds available for the payment thereof, the bill operates as an 
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assignment of the sum for which it is drawn in favour of the 
holder, from the time when the bill is presented to the drawee. 

Liability of ac- . The acceptor of a bill, by accepting 

ceptor. It— 

(1) Engages that he will pay it according to the tenor of his 
acceptance : 

(2) Is precluded from denying to a holder in due course : 

(a) the existence of the drawer, the genuineness of his 
signature, and his capacity and authority to draw the bill ; 

{b) in the case of a bill payable to drawer’s order, the then 
capacity of the drawer to indorse but not the genuineness or 
validity of his indorsement ; 

(c) in the case of a bill payable to the order of a third per¬ 
son, the existence of the payee and his then capacity to indorse 
but the genuineness or validity of his indorsement. ’ 

Liability of . ^5. (1) The drawer of a bill by drawing 

drawer or indorser, it— ° 

(a) engages that on due presentment it shall be accepted 
and paid according to its tenor, and that if it be dishonoured he 
will compensate the holder or any indorser who is compelled to 

pay it, provided that the requisite proceedings on dishonour be 
duly taken ; 

(b) is precluded from denying to a holder in due course the 
existence of the payee and his then capacity to indorse. 

(2) The indorser of a bill, by indorsing it—• 

(a) engages that on due presentment it shall be accepted and 
paid according to its tenor, and that if it be dishonoured 
he will compensate the holder or a subsequent indorser who is 

compelled to pay it, provided that the requisite proceedings on 
dishonour be duly taken ; ® 

(b) is precluded from denying to a holder in due course the 

genuineness and regularity in all respects of the drawer’s signa¬ 
ture and all previous indorsements ; ° 

(r) is precluded from denying to his immediate or a subse¬ 
quent indorsee that the bill was, at the time of his indorsement 

thereto bill, and that he had then a good title 

56. Where a person signs a bill otherwise than as drawer 

. Stranger signing acceptor, he thereby incurs the liabilities 
bill liable as indor- an indorser to a holder in due course, 

ser. 
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57. Where a bill is dishonoured, the measure of damages, 
Measure of dam- '^^^ch shall be deemed to be liquidated dam¬ 
ages against parties shall be as follows :— 

to dishonoured bill. 


(I) The holder may recover from any party liable on the 
bill, and the drawer who has been compelled to pay the bill may 
lecover from the acceptor, and an indorser who has been com¬ 
pelled to pay the bill may recover from the acceptor or from the 
drawer, or from a prior indorser— 


(a) the amount of the bill; 

from the time of presentment for pay- 
ment if the bill is payable on demand, and from the maturity of 
the bill in any other case ; 


(c) the expenses of noting, or, when protest is necessary, and 
the protest has been extended, the expenses of protest. 

(2) In the case of a bill which has been dishonoured abroad, 

Re-exchange. above damages, the holder may 

recover from the drawer or an indorser, and 
the drawer or an indorser who has been compelled to pay the 
bill may recover from any party liable to him, the amount of the 
re-exchange with interest thereon until the time of payment. 


(3) Where by mis rvci imcicsc may 

sue’ 


> niicicsi may oe recoverea as aamages, 

Control over in- interpt may, if justice requires it, be with- 

terest. wholly or in part, and where a bill is 

expressed to be payable with interest at a given 
rate, interest as damages may or may not be given at the same 
rate, as interest proper. 


58. (1) Where the holder of a bill payable to bearer nego- 

Transfer by deli- tiates it by delivery without indorsing it, he is 
very and transferee, called a ‘‘transferor by delivery.” 

(2) A ransferor by delivery is not liable on the instrument. 

(3) A transferor by delivery who negotiates a bill thereby 
warrants to his immediate transferee being a holder for value 
that the bill is what it purports to be, that he has a right to trans¬ 
fer it, and that at the time of transfer he is nDt aware of any fact 
which renders it valueless. 


Discharge of Bill. 

59. (1) A bill is discharged by payment in due course by 

Payment in due behalf of the drawee or acceptor, 

course. 


“Payment in due course” means payment made at or after 
the maturity of the bill to the holder thereof in good faith and 
without notice that his title to the bill is defective. 
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Payment by draw- Subject to the provisions hereinafter 

er or indorser. contained, when a bill is paid by the drawer 

or an indorser it is not discharged ; but 

• W where a bill payable to, or the order of, a third party 
IS paid by the drawer the drawer may enforce payment thereof 
against the acceptor, but may not re-issue the bill ; 

(b) where a bill is paid by an indorser, or where a bill nav- 
able to dravyer s order is paid by the drawer the party paying 
It IS remitted to his former rights as regards the acceptor cr ante¬ 
cedent parties and he may, if he thinks fit, strike out his own and 
subsequent indorsements, and again negotiate the bill. 

(3) Where an accommodation bill is paid in due course bv 
the party accommodated, the bill is discharged. ^ 

60. When a bill payable to order on demand is drawn on 
Banker paying ^ banker, and the banker on whom it is drawn’ 

demand-draft pays the bill in good faith and in the ordinary 

ment is forged. Du^siness it is not incumbent on the 

banker to show that the indorsement of the 
payee or any subsequent indorsement was made by or under th- 
autl^nty of the person whose indorsement it purports to be, and 
t e banker is deemed to have paid the bill in due course, although 
such indorsement has been forged or made without authority ^ 

61 . When the acceptor of a bill is or becomes the holder of 

Acceptor the hoi- its maturity in his own right, the 

der at maturity. discharged. 

62. (1) When the holder of a bill at or after its maturity 

Express waiyer ^.°®°^tely and unconditionally renounces his 
or renunciation. rights against the acceptor, the bill is discharg¬ 
ed. ® 

yereJ!;; to the"acceptor™“'* ^ill is deli- 

(2) The liabilities of any party to a bill mav in .rv. 

be renounced by the holder before,^at, or after ks maturUy^.''bm 

nothing m this section shall affect the rights of a holder iA due 
course without notice of the renunciation. ° ^ 

63. (1) Where a bill is intentionally cancelled by the holder 

Cancellation. is apparent 

thereon, the bill is discharged. 

.d manner any party liable on a bill may bedisrhar„ 

ed by the intentional cancellation of his signature by the heU®’ 

or his agent. In such case any indorser^ho would have ha^a 
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right of recourse against the party whose signature is cancelled, is 
also discharged. 

(3) A cancellation made unintentionally, or under a mistake, 
or without the authority of the holder, is inoperative ; but where 
a bill or any signature thereon appears to have been cancelled, 
the burden of proof lies on the party who alleges that the cancella¬ 
tion was made unintentionally, or under a mistake, or without 
authority. 

64. (1) Where a bill or acceptance is materially altered 

.. .. without the assent of all parties liable on the 

era ion o i . hiH Jg avoided except as against a party 

who has himself made, authorized or assented to the alteration, 
and subsequent indorsers : 

Provided that where a bill has been materially altered, but 
the alteration is not apparent, and the bill is in the hands of a 
holder in due course, such holder may avail himself of the bill 
as if it had not been altered, and may enforce payment of it ac¬ 
cording to its original tenor. 

(2) In particular the following alterations are material, 

namely, alteration of the date, the sum payable, 

arc material. the time of payment, the place of payment, 

and where a bill has been accepted generally, 
addition of a place of payment without the acceptor’s assent. 

Acceptance and Payment for Honour, 

65. (1) Where a bill of exchange has been protested for 

dishonour by non-acceptance, or protested for 
honouT^"" supra .Security, and is not overdue, any person, 

protest. *^9^ being a party already liable thereon, may, 

with the consent of the holder, intervene and 
accept the bill supra protest, for the honour of any party liable 

thereon, or for the honour of the person for whose account the 
bill is drawn. 

Acceptance for . Tl for honour 

honour of the sum for which it is 

drawn. 

(3) An acceptance for honour supra protest in order to be 
valid must— 

(a) be written on the bill, and indicate that it is an accept- 
ance for honour; 

(A) be signed by the acceptor for honour. 

(4) Where an acceptor for honour does not expressly state 

for whose honour it is made, it is deemed to be an acceptance for 
the honour of the drawer. 
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(5) Where a bill payable after sight is accepted for honour, 
its maturity is calculated from the date of the noting for non. 
acceptance, and not from the date of the acceptance for honour. 

66. (1) The acceptor for honour of a bill by accepting it 

j. f engages that he will, on due presentment pay 

ceptor for honour. bill according to the tenor of his accept¬ 

ance, if it is not paid by the drawee, provided 
it has been duly presented for payment, and protested for non¬ 
payment and that he receives notice of these facts. 

(2) The acceptor for honour is liable to the holder and to all 
parties to the bill subsequent to the party for whose honour he has 
accepted. 

67. Where a dishonoured bill has been accepted for honour 

Presentment to protest, or contains a reference in case of 

acceptor for need, it must be protested for non-payment 

honour or referee before it is presented for payment to the 
in case of need. acceptor for honour, or referee in case of 

need, 

(2) Where the address of the acceptor for honour is in the 
same place where the bill is protested for non-payment, the bill 
must be presented to him not later than the day following its 
maturity ; and where the address of the acceptor for honour is in 
some place other than the place where it was protested for non¬ 
payment, the bill must be forwarded not later than the day fol¬ 
lowing its maturity for presentment to him. 

(3) Delay in presentment or non-presentment is excused by 
any circumstances which would excuse delay in presentment for 
payment or non-presentment for payment. 

(4) When a bill of exchange is dishonoured by the acceptor 
for honour it must be protested for non-payment by him. 

68. (1) Where a bill has been protested for non-payment, 

p P person may intervene and pay it supra 

honou^^" su^a honour of any party liable there- 

protest. for the honour of the person for whose 

account the bill is drawn. 

(2) Where two or more persons offer to pay a bill for the 
honour of different parties, the person whose payment will dis¬ 
charge most parties to the bill shall have the preference, 

(3) Payment for honour supra protest, in order to operate as 
such and not as a mere voluntary payment, must be attested by a 
notarial act of honour which may be appended to the protest or 
form an extension of it. 
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(4) The notaial act of honour must be founded on a declara¬ 
tion made by the payee of honour, or his agent in that behalf, 
declaring his intention to pay the bill for honour, and for whose 
honour he pays, 

(5) Where a bill has been paid for honour, all parties 
subsequent to the party for whose honour it is paid are 
discharged, but the payer for honour is subrogated, for, and 
succeeds to both the rights and duties of, the holder as regards 
the party for whose honour he pays and all parties liable to that 
party. 

(6) The payer for honour on paying to the holder the amount 
of the bill and the notarial expenses incidental to its dishonour is 
entitled to receive both the bill itself and the protest. If the holder 
do not on demand deliver them up he shall be liable to the payer 
for honour in damages. 

(7) Where the holder of a bill refuses to receive payment supra 
protest, he shall lose his right of recourse against any party who 
would have been discharged by such payment. 

Lost Instruments, 

« 

69. Where a bill has been lost before it is overdue, the 

^ . person who was the holder of it may apply to 

Holder s right to drawer to give him another bill of the same 

bill. tenor, giving security to the drawer ii required 

to indemnify him against all persons what¬ 
ever in case the bill alleged to have been lost shall be found 
again. 

If the drawer on request as aforesaid refuses to give such 
duplicate bill, he may be compelled to do so. 

70. In any action or proceeding upon a bill, the Court or a 

Judge may order that the loss of the instrument 

provided an indemnity be 
given to the satisfaction of the Court or Judge 
against the claims of any other person upon the instrument in 
question. 

Bill in a set. 

71. (1) Where a bill is drawn in a set, each part of the set 
Rules as to sets. being numbered, and containing a reference 

to the other parts, the whole of the parts 

constitute one bill. 

j-cr ^Vhere the holder of a set indorses two or more parts to 
difterciit persons he is liable on every such part and every indorser 
subsequent t(> him is lialile on the part he has himself indorsed 
as if the said parts were separate bills. 
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(3) Where two or more parts of a set are negotiated to 
different holders in due course, the holder whose title first 
accrues is as between such holders deemed the true owner of 
the bill; but nothing in this sub-section shall affect the right of 
a person who in due course accepts or pays the part first present¬ 
ed to him. 

(4) The acceptance may be written on any part, and it must 
be written on one part only. 

If the drawee accepts more than one part, and such accepted 
parts get into the hands of different holders in due course, he is 
liable on every such part as if it were a separate bill. 

(5) When the acceptor of a bill drawn in a set pays it 
without requiring the part bearing his acceptance to be delivered 
up to him, and that part at maturity is outstanding in the 
hands of a holder in due course, he is liable to the holder 
thereof. 

(6) Subject to the preceding rules, where any part of a bill 
drawn in a set is discharged by payment or otherwise the whole 
bill is discharged. 

Conflict of Laws, 

72. Where a bill is drawn in one country is negotiated, ac¬ 
cepted or payable in another, the rights, duties 
Rules where laws and liabilities of the parties thereto are deter- 
conflict. mined as follows :— 

(1) The validity of a bill as regards requisites in form is 
determined by the law of the place of issue and the validity as 
regards requisites in form of the supervening contracts, such as 
acceptance, or indorsement, or acceptance, supra protest, is de¬ 
termined by the law of the place where such contract was made. 

Provided that— 

(a) Where a bill is issued out of the United Kingdom it is not 
invalid by reason only that it is not stamped in accordance with 
the law of the place of issue, 

{b) Where a bill, issued out of the United Kingdom con¬ 
forms as regards requisites in form, to the law of the United King¬ 
dom, it may, for the purpose of enforcing payment thereof, be 
treated as valid as between all persons who negotiate, hold or *be- 
come parties to it in the United Kingdom. 

(2) Subject to the provisions of this Act, the interpretation of 
the drawing, indorsement, acceptance, or acceptance supra protest 

of a bill, is determined by the law of the place where such contract 
is made; 
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Provided that where an inland bill is indorsed in a foreign 
country, the indorsement shall, as regards the payer be interpreted 
according to the law of the United Kingdom. 

(3) The duties of the holder with respect to presentment for 
acceptance or payment and the necessity for or sufficiency of a 
protest or notice of dishonour, or otherwise are determined by 
the law of the place where the act is done or the bill is dis¬ 
honoured. 

(4) Where the bill is drawn out of but payable in the United 
Kingdom and the sum payable is not expressed in the currency of 
the United Kingdom, the amount shall, in the absence of some 
express stipulation, be calculated according to the rate of exchange 
for sight drafts at the place of payment on the day the bill is pay¬ 
able. 

(5) Where a bill is drawn in one country and is payable in an¬ 
other. the due date thereof is determined according to the law of 
the place where it was payable. 


PART III. 

Cheques on a Banker. 

73. A cheque is a bill of exchange drawn on a banker pay- 
cheque defined. able on demand. 

Except as otherwise provided in this part, the provisions of this 
Act applicable to a bill of exchange payable on demand apply to 
a cheque. 

Presentment of Subject to the provisions of this 

cheque for pay- Act— 
ment. 


(1) Where a cheque is not presented for payment within a 
reasonable time of its issue, and the drawer or the person on 
whose account it is drawn had the right at the time of such 
presentment as between him and the banker to have the cheque 
paid and sulTers actual damage, through the delay, he is dis¬ 
charged to the extent of such damage, that is to say, to the extent 

to which such drawer or person is a creditor of such banker to a 

larger amount than he would have been had such cheque been 
paid. ^ 


determining what is a reasonable time regard shall 

be had to the nature of the instrument, the usage of trade and 

ol bankers, and the facts of the particular case. 


(3) The holder of such cheque as to which such 
person is discharged shall be a creditor, in lieu of such 
person, of such banker to the extent of such discharge 
ed to recover the amount from him. ' 


drawer or 
drawer or 
and entitl- 
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75. The duty and authority of a a banker to pay a cheque 

Revocation of drawn on him by his customer are determined 

banker’s authority, by— 

(1) Countermand of payment. 

(2) Notice of the customer’s death. 

Crossed Cheques. 

76. (1) Where a cheque bears across its face an addition 

General & special 
crossings defined. 

{a) The words “and company” or any abbreviation thereof 
between two parallel transverse lines either with or without the 
words “not negotiable”; or 

{b) Two parallel transverse lines simply, either with or with¬ 
out the words “not negotiable”; 

that addition constitutes a crossing, and the cheque is crossed 
generally. 

(2) Where a cheque bears across its face an addition of the 
name of a banker, either with or without the words “not negoti¬ 
able” that addition constitutes a crossing, and the cheque is 
crossed specially and to that banker, 

77. (1) A cheque may be crossed generally or specially by the 

Crossing by draw- drawer, 
er or after issue. 

(2) Where a cheque is uncrossed the holder may cross 
generally or specially. 

(3) Where a cheque is crossed generally, the holder may 

cross it specially. ^ 

(4) Where a cheque is crossed generally or specially the 

holder may add the words “not negotiable”. ’ 

(5) Where a cheque is crossed specially, the banker to 
whom it is crossed may again cross it specially to another banker 
for collection, 

(6) Where an uncrossed cheque, or a cheque crossed general¬ 

ly, is sent to a banker for collection, he may cross it specially to 
himself. ^ 


78 


Crossing a mate¬ 
rial part of cheque. 


A crossing authorised by this Act is a material part of 

the cheque; it shall not be lawful for any person 
to obliterate or, except as authorised by this 
Act, to add to or alter the crossing. 
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as 


79. (1) Where a cheque is crossed specially to more than 

one banker, except when crossed to an 
Dutu^s of blanker agent for collection being a banker, the banker 

on whom it is drawn shall refuse payment 
thereof. 


cheques. 


(2) Where the banker on whom a cheque is drawn which is 
so crossed nevertheless pays the same, or pays a cheque crossed 
generally otherwise than to a banker, or if crossed specially 
otherwise than to the banker to whom it is crossed, or his agent 
for collection being a banker, he is liable to the true owner of the 
clicque for any loss he may sustain owing to the cheque having 
been so paid : 


Provided that where a cheque is presented for payment which 
does not at the time of presentment appear to be crossed, or to 
have had a crossing which has been obliterated, or to have been 
added to or altered otherwise than as authorised by this Act, the 
banker paying the cheque in good faith and without negligence 
shall not be responsible or incur any liability, nor shall the pay¬ 
ment be questioned by reason of the cheque having been cross¬ 
ed, or of the crossing having been obliterated or having been 
added to or altered otherwise than as authorised by this Act, and 
of payment having been made otherwise than to a banker or to 
the banker to whom the cheque is or was crossed, or to his agent 
for collection being a banker, as the case may be. 


80. Where the banker, on whom a crossed cheque is drawn 

Protection to g^od faith and without negligence, pays it, if 

banker and to crosscd generally, to a banker, and if crossed 
drawer where specially, to the banker to whom it is crossed or 
t icquc IS crossc . agent for collection, being a banker paving 

the cheque, and if the cheque has come into the hands of the 
payee, the drawer shall respectively be entitled to the same rights 
and be placed in the same position as if payment of the cheque 
had been made to the true owner thereof. 

81. Where a person takes a crossed cheque which bears on 

, it the words “not negotiable,” he shall not 
negotiable” croll Capable of giving a better title to the cheque 
sing on bolder. than that which the person from whom he took 

it had. 


82. Where a banker in good faith and without negligence 

receives payment for a customer of a cheque crossed generally or 

specially to himself, and the customer has no title or a defective 

title thereto, the banker shall not incur any liability to the true 

owner of the cheque by reason only of having received such pay¬ 
ment. ^ ^ 
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*A banker receives payment of a crossed cheque for a cus- 
/c t:-_i 1-7 toincr within the meaning of section 82 of 

5 ^ * the Bills of Exchange Act, 1882, notwith¬ 

standing that he credits his customer’s ac¬ 
count with the amount of the cheque before receiving payment 
thereof. 

PART IV. 


Promissory Notes. 


83. (1) A prossory note is an unconditional promise in 

„ . writing made by one person to another signed 

maker, engaging to pay, on demand 
or at a fixed or determinable future time, 
sum certain in money, to or to the order of, a specified person or 
to bearer. 

(2) An instrument in the form of a note payable to maker’s 
order is not within the meaning of this section unless and until 
it is indorsed by the maker. 

(3) A note is not invalid by reason only that it contains 
also a pledge of collateral security with authority to sell or dispose 
thereof. 

(4) A note which is or on the face of it purports to be both 
made and payable within the British Islands is an inland note. 
Any other note is a foreign note. 

84. A promissory note is, inchoate and incomplete until 

Delivery necessary. delivery thereof to the payee or bearer. 

85. (1) A promissory note may be made by two or more 

Toint and several "takers, and they may be liable thereon joint- 
n joint and several severally according to its 

tenor. 

(2) Where a note runs “ I promise to pay” and is signed by 
two or more persons it is deemed to be their joint and several 
note. 

86. ( 1 ) Where a note payable on demand has been indorsed 

Note payable on it ^ust be presented for payment within a 
demandT reasonable time of the indorsement. If it be 

not so presented, the indorser is discharged. 

(2) In determining what is a reasonable time, regard shall be 
had to the nature of the instrument, the usage of trade, and the 
facts of the particular case. 


notes 


* Added by the Bills of Exchange (Crossed Cheque) Act, 1906. 
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(3) Where a note payable on demand is negotiated, it is not 
deemed to be overdue, for the purpose of affecting the holder 
with defects of title of which he had no notice, by reason that it 
appears that a reasonable time for presenting it for payment has 
elapsed since its issue. 

87. Where a promissory note is in the body of it made pay¬ 
able at a particular place, it must be presented 

Presentment of for payment at that place in order to render 
note tor payment ..i i i- i i u * 

to charge rnaker. maker liable. In any other case, present¬ 

ment for payment is not necessary in order to 
render the maker liable. 


(2) Presentment for payment is necessary in order to render 
the indorser of a note liable. 

( 3 ) Where a note is in the body of it made payable at a 
particular place, presentment at the place is necessary in order to 
render an indorser liable ; but when a place of payment is indi¬ 
cated by way of memorandum only, presentment at that place is 
sulTicient to render the indorser liable, but a presentment to the 
maker elsewhere, if sufficient in other respects, shall also suffice. 


Liability of maker. 


88. The maker of a promissory note by 
making it— 


( 1 ) Engages that he will pay it according to its tenor ; 

(2) Is precluded from denying to a holder in due course the 
existence of the payee and his then capacity to indorse. 


89. (1) Subject to the provisions in this part, and except as 

- by this section provided, the provisions of this 
ica ion o relating to bills of exchange apply, with 


Application of 
part II to notes. 


(2) In applying those provisions the maker of a note shall 
be deemed to correspond with the acceptor of a bill and the first 
indorser of a note shall be deemed to correspond with the drawer 
of an accepted bill payable to drawer’s order. 

(3) The following provisions as to bills do not apply to notes; 
namely, provisions relating to— 


(fl) Presentment for acceptance ; 
{b) Acceptance ; 


(r) Acceptance supra protest ; 
(d) Bills in a set. 


(4) Where a foreign note is dishonoured, protest thereof is 
unnecessary. 
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PART V. 


Supplementary. 

90. A thing is deemed to be done in good faith, within the 

Good faith meaning of this Act, where it is in fact done 

honestly, whether it is done negligently or not. 

91. (1) Where, by this Act, any instrument or writing is 

o. required to be signed by anv person, it is not 

necessary that he should sign it with his own 
hand, but it is sufficient if his signature is written thereon by some 
other person by or under his authority. 

(2) In the case of a corporation, where by this Act, any 
instrument or writing is required to be signed, it is sufficient if 
the instrument or writing be sealed with the corporate seal. 

But nothing in this section shall be construed as requiring the 
bill or note of a corporation to be under seal. 

92. Where, by this Act, the time limited for doing any act 

^ . . or thing is less than three days, in reckoning 

^ time, non-business days are excluded. 


34 & 35 Viet. c. 17 


“Non-business days” for the purposes of 
this Act mean— 

{a) Sunday, Good Friday, Christmas Day ; 

[b] A bank holiday under the Bank Holidays Act, 1871, or 
Acts amending it ; 

{c) A day appointed by Royal Proclamation as a public fast 
or thanksgiving day. 

Any other day is a business day. 

93. For the purposes of this Act, where a bill or note is 

. required to be protested, within a specified 

valenTt"°nJSesl“'’ “me or before some further proceeding is 

taken, it is sufficient that the bill has been 
noted for protest before the expiration of the specified time or 
the taking of the proceeding ; and the formal protest may be 
extended at any time thereafter as of the date of the noting, 

94. Where a dishonoured bill or note is authorised or 

required to be protested, and the services of a 
notary cannot be obtained at the place where 
the bill is dishonoured, any householder or 
substantial resident of the place may, in the 

presence of two witnesses, give a certificate, signed by them, 
attesting the dishonour of the bill, and the certificate shall in all 
respects operate as if it where a formal protest of the bill. 
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The form given in Schedule I to this Act may be used with 
necessary modifications, and if used shall be sufficient. 

Dividend warrants The provisions of this Act as to 

may be crossed. crossed cheques shall apply to a warrant for 

payment of dividend. 

96. The enactments mentioned in the second schedule to 

Repeal. ^ct are hereby repealed as from the 

. commencement of this Act to the extent in that 
schedule mentioned : 

Provided that such repeal shall not affect anything done or 
suffered or any nght t.tle, or interest acquired or accrued befo% 
the commencement of th.s Act. or any legal proceeding or remedy 
m respect of any such thing, right, title, or interest. ^ 

97. (1) The rules in bankruptcy relating to bills of ex- 

Savings. change, promissory notes, and cheques shall 

• u- A ‘o apply thereto, notwithstandin<» 

anything in this Act contained. M.uiuin„ 

(2) The rules of common law, including the law merchant 

‘"consistent with the express provisions 
of this Act, shall continue to apply to bills of exchange, promis- 
sory notes and cheques. ^ ^ 

shal/?ffe^t°-‘"^ effected thereby 

it provisions of the Stamp Act, 1870, or Acts amending 

revenue “'e time being in force relating m 

am provisions of the Companies Act, 1862, or Acts 

pTn^'"® relating to joint stock banks or com- 

_ (c) The provisions of any Act relating to or confirmin<r the 

dv™y'®“ "«pec! 

98. Nothing in ,hi. Act or any repral efTected thereby sh.all 

Savings of sum- restrict, or in any way alter or 

mary diligence in the law and practice in Scotland in 

Scotland. regard to summary diligence. 

99. Where any Act or docurnent refers to any enactment 

Construction with this Act, the Act or document 

other Acts. hal be construed, and shall operate, as if it 

this Act. leierred to the corresponding provisions of 
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100. In any judicial proceeding in Scotland, any fact re- 
Parol evidence luting to a bill of exchange, bank cheque or 

allowed in certain promissory note which is relevant to any 

■I'^reon may be proved 

by parol evidence: Provided that this 

enactment shall not in any way affect the existing law and prac- 
tice whereby the party who is, according to the tenor of any 
bill of exchange, bank cheque, or promissory note debtor to the 
holder in the amount thereof, may be required, as a condition of 
obtaining a gist of diligence, or suspension of a charge or 
threatened charge to make such consignation or to find such 

caution as the Court or Judge before whom the cause is de¬ 
pending may require. 


This section shall not apply to any case where the bill of 

exchange, bank cheque, or promissory note has undergone the 
sesennial prescription. ^ 
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RULES RELATING TO NOTARIES PUBLIC. 


ORDER 65 tb). 

Notification of the Government of India, No. 1433, Judicial, 
dated the 30th September, 1886. -In exercise of the power con¬ 
ferred by Sec. 139 of Act XXVI of 1881, the Negotiable Instru¬ 
ments Act, 1881 (as amended by Act II of 1885) the Governor- 

General m Council pleased to make the following Rules for the 

guidance and Control of Notaries Public appointed under that 

Act, and fixing the fees payable to those Notaries :— 

1. Notaries Public shall, in transacting business under 

the Act, use the forms set forth in the Appendix to this Notifica- 
tion. 


2. Besides recording declarations of payment for honour 
(Sec. 113), Notaries Public shall, followinc; the practice existing 
in the Presidency-towns, also register notings and protests made 
by them. No particular form of register is necessary for these 
purposes, but Notaries Public shall keep a substantial blank book 
in which to enter copies of all the letters which they may write 
for presenting bills for acceptance or payment or better security 
of all bills,* noted or protested or paid for honour, together witli 
all the indorsements thereon (including that made by \hemsclvcs 
to the effect that the bill has been noted or presented for non- 
acceptance or non-payment or want of better security) ; and of 
ail protests made by themselves and of all declarations rnade bv 
payers for honour. Notaries Public shall further, after exami'- 
nation of each entry in the book, alTix their signature thereto, and 
where demand of acceptance or payment or" better security was 

made by a clerk, shall cause him to affix his signature also to the 
entry relating to the demand. 


3. The book shall be known as the Notarial Register, and 
the pages thereof shall be numbered consecutively. 

4 

4. Every Notary Public sliall permit the District Tudge, or 
such ofTicer as the Local Governmeut. from time a time' appoints 
m this behalf to inspect his register at such times not oftener 
than twice a year, as the District Judge or officer may fix. 
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5. When the original instrument is in an oriental 
any noting or protestor entry in his u" u 

mad. in ,„pecf cf .he bv X".,*^ 

made either in that language or in English ^ 

D uv’ J*!. yaking presentments of bills or notes • 

Public shall observe the provisions of Chapter V of the AcT 

to allortltiaw^ of’^fbnrofVch*''''^ 

as provided in Section 63 "’‘‘change, time for deliberation, 

ing, Jhet7be^°T/po?nS£l::,- '^-r- 

of the local area within which he has hppn name 

his functions and the circumscription “ Notary Tubhc ' T 

he has been appointed by virtue nf hie i^ubiic, and if 

office and of the local area within which he 

exercia. hi. func.iom .„d .he » 

wi.hin .he loc^aUrea for''which*'he has^Lcn 
approved in this behalf by the District Tudge?'’°'"‘^‘^ 

Notaries Public shall charge fees at rat/^c m *■' j 

namely- ^ ^^tes mentioned J elow, 

rr^u noting an instrument— 

Rs! t000"‘ '"strument does not Caxceed 

— u * * * * * 

but does not exceed Rs 
do. 
do. 
do. 


( 2 ) 


99 

99 


If it exceeds Rs. 1,000 

Do. „ 5,000 
Do. „ 20,000 
Do. „ 30,000 
Do. „ 50,000 

Tr' protesting an instrument_ 

£ instrument does not exceed 

If it exceeds Rs. 1,000 but does 


5,000 

20,000 

30,000 

50,000 


• ♦ • 


• • • 


Rs. 

2 

3 

5 

6 

7 

8 


( 3 ) 

( 4 ) 


Do 
Do 
Do, 
Do. 
Do. 
Do. 
Do. 
Do, 
Do. 
Do 


99 


99 


9t 


99 


99 


99 


99 


99 


99 


5,000 
20,000 
30,000 
40,000 
50,000 
60,000 
70,000 
80,000 
90,000 
,000 


not 

do. 

do. 

do. 

do. 

do. 

do. 

do. 

do. 

do. 


exceed Rs 


)J 1,0 ,wu 

l-or recording a declaration of 
honour 

Duplicate proteVts,-half the charge for the origtat 
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5,000 
20,000 
30,000 
40,000 
50,000 
60,000 
70,000 
80,000 
90,000 
1 ,00,000 18 
... 22 

payment for 

Rs. 2—8—0 


9, 

99 

9s 

99 


99 


99 

99 

99 


s9 


Rs. 

6 

7 

10 

11 

12 

13 

14 

15 

16 
17 
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Note. In addition to the above fees travelling allowance at 
the rate of 4 annas a mile by rail, and 8 annas a mile by road, 
may be charged when the Notary Public is required to attend at 
any place more than one mile from his office. 

10. These rules shall come into force on the 1st day of 
January, 1887. 


APPENDIX 


Form of Noting. 

(See Section 99). 

(To be made upon the instrument or upon a paper attached thereto, or 

partly upon each). 

Reference to page in Notarial Register. 

Date of presentment and dishonour. 

Reason, if any, assigned for dishonour 

dishonoured, 


ment has not been expressly 
treats it as dishonoured.) 

Date of note 

Notary s charges. 


(or, if the Instru- 
reason why holder 


(Sd.) A. B. 
Notary Public, 


II 


Form of Protest of Bill of Exchange for Non-Acceptance. 

{See Section 101). 

On the day of 19 , I, A. B., a Notary 

Puhc appointed under the Negotiable Instruments Act, 1881 
of in {here state the local area for which the Mlaiy 

Public has been appointed) in British India at the request of C. 

> did, at (in person) (by my clerk) (by 

registered letter), cause due and customary presentment to be 
made to, and did demand acceptance of, the bill of exchange 
hereto annexed (or “a literal transcript whereof and of every¬ 
thing written or printed thereupon is hereto annexed”) from E. 
F., the person upon whom the said bill is drawn, to which demand 
he made answer (state terms of answer if any) (or "to which de¬ 
mand he gave no answer”); wherefore I, the said Notary, at the 

is writing, do, in the presence of M. N. 

uMi protest against the drawer of the said 

bill of exchange and all other parties thereto and all otliers con¬ 
cerned for all exchange, re-exchange and all costs, damages and 
interest present and to come for want of acceptance of the said bill. 

^ J ] Which I attest. 

^ „ } ^yitnesses, (Sd.) A. B., 

^ y J Notary Public. 
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SecTe/ ^ acceptance wasoCd aSi 


1X1 


FormofProtenof Bill of Exchange for Non-Acceptance 

when the Drawee cannot be found. ^ ’ 

{See Section 101.) 

clerh— or by his 

On the d^v of 1 Q T An xt 

Public appointed under the Negotiable InatJument'i Acl °S|’' 

bar b„a ej 0^^ ^ 

?f fh-; Si?r •{-“:■ “• - Sa„7fe„^“Ji “Tcipi's 

or the bill of exchange hereto annexed for 

!!£"« -t-hfp^S; -o-p t Sf"? 

change an/aU oler^pardef ^ther^r an^cf oTh"^ 

for all exchange or rVexcLn^r ' concerned 

interea, present and to co„e forl.„t of aceepSkefS-To s"d 


{b) 


Where registered letter was sent to the drawee 
* 


On the day of 19 T A n 

appointed under the Negotiable Instrurnems Act 

SI .^s' n,^iLsT >r--. ^5 

S hVaeceptin!! ' 31 ' I ^ ^ ^ 

sa d F F ’ i returned undelivered, because he 

:h-f,«r.&:i‘d'’ers ^ cX''”; b““ « 

.“■d'biiS ° h‘’- P'«« fg.?„°s’t '"he’XSJrX'th? 
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and interest present and to come for want of acceptance of the 
said bill. 

1 Which I attest. 

\ IVitnesses, (Sd.) A. B., 

-^*3 J Notaiy Public, 

Note. When after a bill is protested and before the protest 
IS drawn up it is accepted for honour, the protest should further 
state the /lame of the person by whom, and of the person for 

dTe^cTed^"'^ manner in which, such acceptance was offered and 


IV 

Form of protest of promissory note or bill of exchange 

for non-payment, 

{See Section 101), 

On the day of 19, I, A. B., a Notary Public 

appointed under the Negotiable Instruments Act, 1881, of in 
{here state the local area for which the Notary Public has been 
appointed) in British India at the request of G. D.. of did 
cause due and customary presentment to be made at (in 

person) {by my clerk) [by registered letter) to and did demand 
payment of the promissory note or bill of exchange (as the case 
may be) hereto annexed (or '‘a literal transcript whereof, and of 
everything written or printed thereupon is hereto annexed”) from 
E. F., the maker of the said promissory-note (or drawee or 
acceptor of the said bill of exchange, as the case may be) to 
which demand he made answer {state the tertns of his answer, 
if any) (or “to which demand he gave no answer”) ; wherefore l) 
the said Notary, at the request aforesaid, by his writing, do, in 
the presence of M. N., and O. P., witnesses, protest against the 
maker of the said promissory note (or the drawer of the said bill 
ot exchange, as the case may be) and all other parties thereto and 
all others concerned for all exchange, re-exchange, and all costs, 
damages and interest present and to come for want of payment 

of the said promissory-note (or bill of exchange, as the case may 
be). 

] Which I attest. 

\ Witnesses, (Sd.) A. B., 

) Notary Public. 

When after a bill is protested and before the pro¬ 
test IS drawn up, it is paid for honour, the protest should further 
state die name of the person by whom, and of the person for 

ff^"^ ^ manner in which, such payment was offered and 
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Protest of Promissory Note or Bill of Exchange for non- 
payment when the maker, drawee or acceptor 
(as the case may be) cannot be found. 

{See Section 101.) 

clerk 4> his 

On the day of lo tad tvt 

Public appointed under the Negotiable Instruments Act of ^r887 

"t ‘a/d ‘r 

rai2irSpr^'j?:rtrM a"’" • 

of exchange” atK 7 “bill 

transcript® whereof and of evervthrn 

thereupon is hereto annexed”) but^vac^i Panted 

wherefore I, the said Notary* at thp unable to find him: 

writing, do, in the presence of M N^ and aforesaid, by his 

said bill of exchange °f ‘he 

thereto and all other’concerned for ^11 ^ ^ P^^'^es 

all costs, damages and interest present and 
payment of the said promissory-note (or bill of exchange 

acce^l ^he maker, drawee or 

T> • day of 19 t a r> 

Pulic appointed under the Nee-otiah]^ ? Notary 

of in {here state the local 1881, 

appointed) in British India, at th{ request of c“n 7 *""" 

send by post a registered letter addressed to F ‘ F^'’ 
m I enclosed and demanded from him where- 

note (or “bill of exchange ” ^ ‘be promissory. 

(or “a literal transcripfwhereof an7 

printed thereupon is hereto annexed”) but 

fore I, the said Notary, at lhe reouest ; where- 

do, m the presence of M. N. an^P O by this writing, 

the maker of the said promissory-notftorX"^'^'’ "Sa'ost 

bx 1 of exchange, nr the :ase may L and all mhef " "f 

all others concerned for all exchange re exrh and 

damages, and interest present and fo’come Sr fanf f 

want ot payment 
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of the said promissory-note (or bill of exchange as the case may 
be). 


M. N 


O. P., 


1 




Witnesses 


J 


Which I attest, 
(Sd.) A. B., 
Notary Public, 


—-When after a bill is protested and before the protest is 

drawn up it is accepted for honour, the protest should further 

state the name of the person by whom, and of the person for 

whom, and the manner in which, such acceptance was offered and 
effected. 

VI 

Form of Protest of Bill of Exchange for Better Security. 

(See Section 101.) 

app|;;ef„„d„ ,h *?,ego,ia'bl Ac.' o“f 

Public ha^ been 

in British Indua, at the request of C. D., of , did 
exhibit the bill of exchange hereto annexed (or “a literal trans¬ 
cript whereof and of everything written or printed thereupon is 

icreto annexed ) to E. F., the person on whom the said bill is 
drawn, and whose acceptance appears therein, and did demand 
better security for the payment thereof when the same should 
become payable in consequence of the said E. F„ having become 
insolvent (or “his credit having been publicly impeached,” as the 
rate may Ac), to which demand he made answer*^ (or “which 
demand he gave no answer”) wherefore if the said Notary at 

N and*^ writing, do, in the presence of^ M 

p;ii r u protest against the drawer of the said 

bill of exchange and the acceptor and all other parties thereto 

and a 1 others concerned for all exchange,^ re-exchange 
of beUerT^'’ and interest present and to come for wfnt 

when due and 


M. N„ 
O. P., 


i 

( 

J 


1 Pitnesses. 


Which I attest, 
(Sd.) A, B., 
Notary Public. 


drawn up it'^'accepteV^for V'o before the protest is 

state the ,1101^ 0? the oer^on T'’ ‘ 

whom, and the manner in^ which of the person foJ 

and eficcted. ’ such acceptance was offered 
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VII 

Form of Protest of Bill of Exchange for better security 

when the acceptor cannot be found. 

{See Section 101). 

{a) Where search was made by Notary Public in person or by his 
clerk ;— 

.. O" , day of . 19 . I, A. B., a 

JNotary Public appointed under the Negotiable Instruments Act 
of 1881, of in (here state the local area for which the Notary 
Pubhc has been appointed) in British India, at the request of 
G. D., of did {in person) {by my clerk) make due search 

of E* F 3 in order to exhibit the bill of exchange hereto 
annexed (for “a literal transcript, whereof and of everything 
written or printed thereupon is hereto annexed” to the said E. 
F., the person on whom the said bill is drawn, and whose accept¬ 
ance appears thereon, and demand better security for the pav- 
ment thereof when the same should become payable in conse¬ 
quence of his having become insolvent (or “his credit having 

been publicly impeached,” Cflje mo); 6^) but was unable to 
find him ; wherefore I, the said Notary, at the request aforesaid 
by this writing, do in the presence of M. N., and O. P., witnesses 
protest against the drawer of the said bill of exchange and the 
acceptor and all other parties thereto and all others concerned 
for all exchange, re-exchange, and all costs, damages, and in¬ 
terest present and to come for want of better security for the 
payment of the said bill when due and payable. 

{b) Where registered letter was sent to the acceptor : 

On the day of 19 , I, A. B„ a Notary 

f'ublic appointed under the Negotiable Instruments Act, 1881 
or {here state the local area for which the Notary Public has been 

appointed, in British India, at the request of C. D., of did 

send by post a registered letter addressed to E. F., at wherein 

I enclosed the bill of exchange hereto annexed (or “a literal 
transcript whereof and of everything written or printed thereupon 
is hereto annexed”) and did by such letter demand from the 
said E. E., the person on whom the said bill is drawn and whose 
acceptance appears thereon, better security for the payment 
thereof when the same should become payable in consequence of 
his having become insolvent (or “his credit having been 
publicly impeached”, as the case may be), but the said E. F., could 

Notary, at the request afore¬ 
said, by this writing, do in the presence of M. N, and O P 

witnesses, protest against the drawee of the said bill of exchange 
and all other parties thereto and all others concerned for all ex¬ 
change, re-exchange, and all costs, damages and interest present 
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nd come for want of better security for the 
bill when due and payable. 


payment of the said 


M. N., 
O. P., 



Witnesses* 


Which I attest, 
(Sd.) A. B., 
Notary Public, 


is dr^fvn f Protested and before the protest 

s ate The name of farther 

State tne name ol the person by whom, and of the oerson for 

See." d° ■" wa. offS aS 


V 111 


Form of Notice of protest to drawer to be given bv a 

Notary Public. ^ 

(See Section 102.) 

drawlt youtde';".." S 

and payable at has been dishonoured by non- 

acceptance (or non-payment, <75 the case t«<y> M and nrotestTd 
and that you will be held liable thereon. protested, 


IX 


(Sd.) A. B., 
Motary Public. 


Form of Notice of protest to indorser to be given bv 

Notary Public. ^ 

(See Section 102.) 

dravvn^T e.xchange for (here stale the amount) 

^ under date the 

and payable at 

been di.l,o„„„.cd by no„.ac“p,a‘’„'"'"l, 

t^TrS protested, and that you will bT held liable 

(Sd.) A. B., 
Notary Public* 


Form of Notarial Act of Declaration having been 

by a payer for Honour, 

{6'r^ Section 113.) 

day of 19 


made 


On the 
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.nd Of epfe '■ “s: “t's: 

) ( ow protested for non-payment) was this day exhibited to 


Y, Z, of 


in 


.V ^Presidency , 

the „ - ,- 

province 


in British India (or to 

rhaThe'"th^said^?^7 t me 

prope:"io.t:rii;,^'aS ™„™“" 1° h‘.t “is ?“ •“ 

presence of M N and O P in the 

of honour accordingly ’ ’ g'^"‘ed this Notarial Act 


M. N., 

O. P., 


1 


J 


I 

^ 

J 


Witnesses 


Which I attest, 
(Sd.) A. B., 
Notary Public. 


i 


I 
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THE PUNJAB DEBTORS’ PROTECTION ACT, 1936 

(PUNJAB ACT II OF 1936) 


[As amended up to date] 


[Received the assent of His Excellency the Governor of the 
Puninh on the i6th April, 1936 , and that of His Excellency 
the Viceroy and Governor-General on the ^oth May, 1936 , 
and ivas first published in the Punjab Government Gazette 
Extraordinary, of the 6th ]une, 1936 ,] 
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CHAPTER III. 


Section, 


Burden of proof. 


12. Burden of proof of consideration. 


An Act to provide for the more effective protection of 

debtors in the Punjab. 

Whereas it is expedient lor the more effective protection of 
Preamble. c ebtors to modify the existing- law on certain 

. points and to amend the law with resoect to 
pel sons carrying on business as money-lenders; ^ 

And whereas the previous sanction of the Governer-General 

Ac?‘ai?d of section 80-A of the GovermLnt of Ti dTi 

Act and the previous sanction of the Governor under section 
o C ol the said Act, have been obtained ; 

It IS hereby enacted as follows :— 

CHAPTER I. 

Preliminary. 

r-. the Punjab 

Debtors Protection Act, 1936. 


Short title, extent 
and commence¬ 
ment. 


(2) It extends to the Punjab. 

(3) It shall come into force at once. 

Definitions. “"less there is anything re- 

t t ••D I .. *" the subject or context,— 

bank nl nnH company carrying on the business of 

banking and registered under any of the enactments relating to 

companies for the time being in force in the United Kingdom 

or m any of the Colonies or Dependencies thereof, or in British 

India or incorporated by an .Act of Parliament or by Royal 

Charter or Letters Patent or by any Act of the Central Leff. 

“Company” means a company registered under any of 
the enactments for the time being in force in the United Jne- 

Rrb- r or Dependencies thereof, or fn 

I Vi" f ’ by an Act of Parliament or by 

Royal Charter or Letters Patent, and includes Life Assurance 

L^mpanies to which the Indian Life Assurance Companies Act 

(3) ‘‘Co-operative Society- means a society registered 
under the provisions of Co-opertive Societies Act, 1912.^ ^ 
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(4) includes a Court acting- in the exercise of in- 

sr)lvcnLv jurisdiction. 

(5j Interest” includes the return to be made, over and 

above what was actually lent, whether the same is charged or 

sought to be recovered, specifically by way of interest, or other¬ 
wise. 


(b) “Loan” 
kind at interest 
Court finds to be 


means an advance whether of money or in 
and shall include any transaction which the 
in substance a loan, but it shall not include 


(/) a deposit of money or other property in a Post Office 
Saving Bank or any other bank, or in a company or 
with a co-operative society ; 

(ii) a loan to or by, or a deposit with any society or 
association registered under the Societies Registra¬ 
tion Act, i860 or under any other enactment lor the 
lime being in force; 


(ill) a loan advanced by the Provincial Government or by 

any local body authorized by the Provincial Govern¬ 
ment ; 


(iv) a loan advanced by a bank, 
a company whose accounts 
ccrtificaled auditor undor 

Act, 1913; 


a co-operative society or 
are subject to audit by a 
the Indian Companies 


{v) a loan advanced to a trader; 




an advance made on the basis of a negotiable in¬ 
strument as defined in the Negotiable Instruments 
Act, 18S1, oilier than a promissory-note; 


a transaction w'hich is, in substance, a 
a sale of immovable property ; 


mortgage or 


(7) “Money-lender” means a person who, in the regula 
course of business, advances a loan as defined in this Act am 
shall include this legal representatives and the successor-in 

mteicst, whether by inheritance, assignment or otherwise, 
the person who advanced the loan. 


(8) IiadcT means a person who in the regular course of 
Justness buys and sells goods or other propertv, whether mov¬ 
able or immovable, and shall includ 


(0 a wholesale or a retail merchant, 
(ii) a commission agent, 

{Hi) a broker, 

{iv) a manuracturcr, 

(*<') a contractor, 
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{vi) a factory owner, 

but shall not include a person who sells his own 
agricultural produce or cattle, or buys agricultural 
produce or cattle for his own use. 


3 . In this 
Definitions. 


CHAPTER II. 

Execution of decrees. 

Chapter unless there is anything 
the subject or context,— 


repugnant in 


(i) “Land” means land which is not occupied as the site of 
any building in a town or village, and is occupied or has been 
let for agricultural purposes, or lor purposes subservient to 
agriculture, or for pasture, and includes the sites of buildings 
and other structures on such land: 


(2) Collector” means the Deputy Commissioner of a 
district or any officer specially empowered by the* Provincial 
Government to exercise the powers of a Collector under this 
Chapter ; 


*[(3) “Commissioner” means the Commissioner of a 
Division or any officer specially empowered by the Provincial 
Government to exercise the powers of a Comissioner under 
this Chapter.] 

4 . (i) Notwithstanding anything contained in any other 

Temporaiy alie- enactment lor the time being in force, 
nation of land in whenever a civil Court orders that land be 
execution of decree attached and alienated temporarily in the 
mone^ pay“ient of execution of a decree or the payment of 

. money the proceedings of such attachment 

and alienation shall be transferred to the Collector. 


(2) On the proceedings being transferred to him by the 
civil Court the Collector shall decide the period of alienation, 
which shall not exceed twenty years in the case of land owned 
by a member of a statutory agricultural tribe, determined to be 
such by the Provincial Government in exercise of the powers 
conferred by section 4 of the Punjab Alienation of Land Act, 
1900. 


5 . Such portion of the judgment-debtor’s land shall be 
„ , . exempted from temporary alienation as in 

of land. the opinion of the Collector, having regard 

to the judgment-debtor’s income from all 
sources except such income as is dependent on the bill of an- 


* Inserted by section 3 of the Punjab Debtors* Protection 
Act, X of 1939 . 


(Amendment) 
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utlier person is sufficient to provide lor the maintenance of the 

jud^incnl-debtor and the members of his family who are depen- 
dent uii him. ^ 

r u t * C,ollector when acting under sections 4 and 

Commissioner , deemed to be acting judiciall)' and 

deemed to be act- act in accordance with the provisions 

n.g judicially. of law applicable to the Court fiom which 

u.c proceedings were liansferred to him and any parly 
aggrieved by an order of the Colleclor under section 4 or 5 
shall have a right ol appeal to the Commissioner who when 
hearing- appeals under this section shall be deemed to be aciing 
judicially and shall act in accordance with the provisions ol law 
applicable to a civil Court of Appeal. 

Ihe hinancial Commissioner mav, at any time, call 
lor and examine the record of any orrler passed, or proceedings 
taken by the Colleclor or the Commissioner under this Act lor 
the purpose of satisfying himself as to the legality or propriety 

t>l such order or such proceedings and may pass such order 
tlicrcuii as he may tliink fit.] 

7 . 


Limitation 

appeals. 


I lie period of limitation for an appeal under the last 

foregoing section shall run from the date of 
the order appealed against and shall be sixty 
days. 

8. I he l^rovincial Government may, subject to the con- 
Rulcs to be made ditions, ol previous publication, make rules 

alter previous pub- for carrying into clYcct the provisions of scc- 
ication. tions 4, 5, 6 and 7 of this Chapter. 

9 . W hen custom is the rule of decision in regard to suc- 
Lxemption of an- cession to immovable property then, nol- 

cestrai property withstanding any custom to the contrary, 
om la 1 ity. ancestral immovable property in the hands of 

a subsccpicnt holder shall not be liable in the execution ol a 
decree 01 order ol a Court relating to a debt incurred by anv 

ol his predecessors-in-intcrest : 

Ihovided that, when the debt has been expressly charged 
by way ol morlgagc on ancestral immovable properly by a pre- 
dccessor-in-inlercsl, the Court shall determine the fiability of 
such land as if this section had not been passed : 

liovided lurthcr, and subject to the foregoing proviso, that, 
in respect ol a debt incurred before the commencement of this 
Act ancestral property in the hands of a subsequent holder may 
)c liable, only il all the following conditions, are satisfied: 

Act, Von939.‘'^ Protection (Amendment) 
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First. That, before such liability is determined, the judg¬ 
ment-debtor shall be gfiven sufficient opportunity to show cause 
against such liability. 

Second .—That such liability was permitted by the rule of 
custom applicable to the judgment-debtor immediately before the 
commencement of this Act, and nothing in this section shall 
prevent the judgment-debtor from proving the contrary. 

Third .—That the decree-holder is able to show to the 
satisfaction of the Court that, at the time the debt was originally 
incurred, there was a subsisting judgment or order of a com¬ 
petent Court, not in e.r parte proceedings, holding that such a 
custom was applicable to the subtribe in the tahsil to which the 
judgment-debtor belongs. 

Foijrth .—That the judgment-debtor is not able to show to 
the satisfaction of the Court that, at the time the debt was 
originally incurred, there was a subsisting judgment or order 
nf a competent Court not in ex~parfe proceedings, holding to 

the contrary and subsequent to the judgment relied upon bv the 
decree-holder. 


Exemption of 
standing crops and 
trees from attach¬ 
ment or sale. 


10 . Notwithstanding anything to the 
contrary contained in any other enactment 
for the time being in force :— 


(1) standing crops, other than cotton and sugarcane, 
shall not be liable to attachment or sale in the execution of a 
decree; 

(2) standing trees apart from the land on which they stand 
shall not be liable to sale in the execution of a decree or an 
order of a Court. 


11 . (i) Notwithstanding anything to the contrary con- 

„ X- t_ 3 tained in any other enactment for the time 

in cerurn'ca^ef" force, where an application has been 

made to execute a decree passed after the 
commencement of this Act against a debtor as defined in sub¬ 
section (2) of section 7 of the Punjab Relief of Indebtedness Act, 
; 934 * and not being a decree granting an injunction, no order 
for the execution of the same decree shall be made upon any 

fresh application presented after 'the expiration of six years 
from— 


(a) the date of the decree sought to be executed, or 

(h) where the decree or any subsequent order directs any 
payment of money or the delivery of any property 
to be made at a certain date or at recurring periods, 
the date of the default in making the payment or 
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delivery in respect of which the applicant seeks to 
execute the decree. 

(2) Nothing in this section shall be deemed— 

(a) to preclude the Court from ordering the execution of 

a decree upon an application presented after the 

expiration of the said term of six years, where the 

judgment-debtor has, by fraud or force, prevented 

the execution of the decree at some time within six 

years immediately before the date of the applica¬ 
tion ; or KK « 

(/>) lo limit or otherwise alTcct the operation of Article 
aS “go’s*' ‘''e Inilian Limitation 

Civirp!o?edu!?‘rJS'‘no'’H ^ anything contained in the Code of 

he executed bv the snlV payment of money shall 

ne executed by the sale without attachment, or bv the aonoint 

ment of a receiver of land, or the produce of land L anTnterert 

in land, which under any law for the time being in force is 

exempt from attachment or sale.] ^ * 

CHAPTER III. 

Burden of proof. 

12. Notwithstanding anytliing to the contrary contained 

Burden of proof I" ‘'n='e'nicnt for the time being in 

of consideration. hu ce, the burden of proving that anv con- 

1 » ^nleiation alleged to have been nairl Kv n 

moneylender actually passed shall be on him; unless the -con- 
^ Kk ialion IS acknowledged by a debtor in his own handwritincr 

- ms been endorsed by the Registering Officer actinrunde^ 
a iM, (<) ol sub-section (i) of section s8 of Uie Indian Rec^is- 
■alion Act, 1008. as having been paid in bis presence. 


^Inserted 
Act, X of 1938. 


hy sretitm 2 


of the Punj.Th I^ebtors’ 


Protection (.Amendments) 
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THE PUNJAB RELIEF OF INDEBTEDNESS ACT, 1934 . 
(PUNJAB ACT No. VII OF 1934 AS AMENDED BY 

ACT No. XII OF 1940) 


I Received the assent of the Governor on the ^th February, 1935, 

and of the Governor General on the ^th April, 1935, fiiid 

was published in the ‘'Punjab Gazette", Extraordinary 
dated the Sth April, 1935 J, * 
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Section 

36. Amendment of Order XXI, Rule 2, of the Code of Civil 
Procedure, 1908. 

37. Penalty for false claim of a principal sum. 

38. Penalty for use of documents containing- false entries: 


An Act to provide for the Relief of Indebtedness 

in the Punjab. 


Whereas it is expedient to amend the law governing the 
relations between debtors and creditors; ^ ® 

And whereas the previous sanction of the Governor General 

requ.red under section 8o-A (3) of the Government o? India Ac 

and the Previous sanction of the Governor required under section 
80-C of the said Act have been obtained- rer section 

It is hereby enacted as follows:_ 

PART I. 

Preliminary. 

1 . (i) This Act may be called the Puniab r i 

Short title, extent debtedness Act, lo-id ^ 

and commence- 
ment. 

(2) This Part and Parts III l\^ V vi \/tt j 
shall extend to the whole nf ^ ^ 

areas as the Provincll Govern^. J^anjab and Part II to such 
notification, direct. " from time to time by 

'Cno, Tr - 

behalf. notification appoint in 

c, In^reition"'" -Wec'or context,-- 

solvency, a receiverap^ornted^°unkr the''? 

Act, 1920 , and an arbitrator appointed wit^thrc"* ^"®°' 7 "oy 

parties or by an order of a Cou^rt consent of the 

turn^to be made OTer^^Md^bove whaT^"^^^* includes the re- 
the same is charged or sought to actually lent whether 

way of interest of otherw^e i-ccovered specifically by 

."Cu'di ‘w's i-'Liv/r"'’- -d 

■n substance a loan. ’ of the Court. 


the 

this 

the 
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PART II. 

Insolvency Procedure. 

3. In section lo (i) of the Provincial Insolvency Act, 1920 , 

Amendment of existing clause ia) the following 

section 10 of the clause shall be inserted— 

Provincial Insol- ’ 
vency Act, 1920. 

“(aa) his debts amount to two hundred and fifty rupees, 
and he satisfies the Court that be is entitled to sum¬ 
mary administration of his estate under section 74 of 
this Act; or/* 

4. In section 74 of the Provincial Insolvency Act, 1920 , 

Amendment of words “five hundred rupees*’ the 

section 74 of the words “two thousand rupees’* shall be 
Provincial Insol- ‘ubstituted. 
vency Act, 1920. 

PART III. 

Usurious Loans. 


Amendment of 5. In section 3 of the Usurious Loans 

the Usurious Loans Act, 1918 — 

Act, 1918. 

(i) for the word “and” in clause (a) of sub-section (i) the 
word “or” shall be substituted : 

(A) for the word “may” where, it appears for the first time 
in sub-section (i) the word “shall” shall be substituted : 

(fiV) for the word “may” after the word “namely” in sub¬ 
section (i) the word “shall” shall be substituted; 

(iv) to sul>-scction { 2 ) the following clause shall be added, 
namelv ;— 

9 

“(c) 'Fho Court shall deem interest to be excessive if it 
exceeds seven and a half per centum per annum 
simple interest (u* is more than tWv) per centum over 
the Bank rate, whiciiever is higher at the time of 
taking the loan, in the case of securcxl loans, or 
twelve and a half p('r centum per annum simple in¬ 
terest in the case of unsecured loans : Provided that 
the* Court shall not deem interest in excess of the 
above rates to be excessive if the loan has In^cn ad¬ 
vanced by the Imperial Rank of India ctr anv bank 
ii'.cluded in the Second Schedule to the Reserve Rank 
of India Act, 1034 , or any banking cimipany regis- 
tt^red under the Indian Companies Act, 1013 , prior to 
the first day of April, 1037 , or anv co-operative 
society legistered under the Co-operative Societies 
Act, 1912 .” 
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6 . The provisions of this Part of the Act shall apply to all 

Retrospective P^^ding- on or instituted after the com- 

effect. ^ JTiencement of this Act. 


PART IV. 


7. 


Debt Conciliation Boards. 

(i) Debt includes all liabilities of a debtor in cash or 

Interpretation a'""’’ O'" Unsecured, payable under 

clause (definitions). ^ decree or order of a civil Court or other- 

in,* 'Tr’ mature or not, but shall not 

nc lude debts incurred for the purposes of trade arrears of wag-es, 

and revenue or anything recoverable as an arrear of land re- 

venue or any debt which is barred by the law of limitation, or 

debts due to co-operative banks or to co-operative societies or 

to the Imperial Bank of India or to any banking company rei- 

dav‘'of'^A“”u®'^ Companies Act, 1913, prior to^e first 

f At, ^ 15 included in the Second Schedule 

to the Reserve Bank of India Act, 1934, other than debts trans¬ 
ferred to such societies, banks or bankinfr companies during the 
pcndciicy of an_ application under section 9 in which such debts 
could be taken into consideration for the purposes of this Act or 
debts transferred to such societies, banks or banking companies 
on or after the 2nd day of September, 193.S, if in the opinion of 

the board such transfer was effected with a view to avoid the 
operation of this Act. 

(2) “Debtor” means a person who owes a debt, and 

(i) who both earn his livelihood mainly bv agriculture, and 
IS either a landowner, or tenant of agricultural land, or a servant 
ot a landowner, or of a tenant of agricultural land ; or 

(li) who earns his livelihood as a village menial paid in cash 
kind for work connected with agriculture; or 

(Hi) ivho.re fatal assets do not exceed five thousand rupees : 

Provided that a member of a tribe, notified as agricultural 
under the Punjab Alienation of Land Act, 1900. shall be presum¬ 
ed to be a debtor as defined in this section until it is proved that 

his income from other sources is greater than his income from 
agriculture. 

\E,x,pIanafions. ~(i) A debtor shall not lose his status as 
such through involuntary unemployment or on account of in¬ 
capacity, temporary or permanent, by bodily infirmitv or if he 
IS or has been in service of His Majesty’s Militar'v or’Naval 
or Air Forces, only on account of his pav and allowances or 
pension exceeding his income from agricultural sources. 
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Hi) A debtor shall not lose his status as such by reason of 
the fact that he makes income by using his plough cattle for 
purpose of transport. 

(lii) A debtor shall not lose his status as such only because 
he docs not cultivate with his own hands. 

If any question arises in proceedings under this Part of the 
Act, whether a person is a debtor or not, the decision of a Debt 
Conciliation Board shall be final. 

f,'^) Agriculture shall include horticulture and the use of 
land for any purpose of husbandry inclusive of the keeping or 

breeding of livestock, poultry, or bees, and the growth of fruit, 
vegetables and the like. 

^1^ ^ ! escribed means prescribed by rules made under 

this Part of the .Act. 

8. (i) (n) The Provincial Government may for the pur- 

Setting up of pose of amicable settlement between debtors 
Debt Conciliation and their creditors establish debt conciliation 

boards. 


(/>) TTie Provincial Government shall define the local limits 
of the area in which a board shall have jurisdiction, 

(c) The Provincial Government shall determine the pecuniary 

limits of the jurisdiction of the board, provided that no board 

shall have jurisdiction to make a settlement between a debtor 

andi his creditors if the total debts of the debtor exceed Rs. 

10,000 or such larger amount as the Provincial Government mav 
prescribe for anv area. 

(d) .Such board shall consist of chairman and two or more 
members to be appointed by the Provincial Government. 

('■» 'Hh' chairman and every member of a board so establish- 
ed sliall be appointed tor a term not exceeding three vears, but 
shall be ehgdde for re-app<untment on the expiry of his term. 

(/) The quorum of a board shall be prescribed bv the Pro- 
^ mcial (lovernment. 

(c) Whore the ehairniaii and members of a board are not 
uiurn^ ''P";.'"-' "H' majority shall prevail, and. if the 

vo'u' ’ "'e chairman shall exercise a casting- 


(2) I he Provincial Government mav cancel the appointment 
of am- member ot a board or dissolve anv hoard. 

OaJtuL"’'' f^overnment shall notify in the official 


m 


appointment of i 

and tlie hoard shall he deemed to have been establish, 


its 
hod 
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and its members appointed from the date specified in such noti¬ 
fication or notifications; 

(b) the cancclJal'ion of the appointment of any member of a 
board, and from the date specified in such notification the mem¬ 
ber shall cease to be a member of the board ; 

(c) the dissolution of a board ; and from the date specified in 
such notification the board shall cease to exist. 

^4) When a board is dissolved or ceases to exist otherwise 
the Provincial Government may at any time establish another board 
wilhiiR t,hc same local limits in which the former board had 
jurisdiction and may declare this board to be Hhe successor in 
office of the the first board and may confer on it power to dispose 
of such applications under section 13 (2) and section 23 as the 
Provincial Government may direct . 


9 . A debtor or any of his creditors may apply to the boaid 

Application for appointed for the area in which a debtor 

settlement between resides or holds any land, to efiect a settle- 

tredUoZ between the debtor and his creditors : 


Provided that no application shall be made if the debtor’s 
debts exceed ten thousand rupees or such larger sum as the 
f rovincial Government may prescribe for any particular area. 

10. Every application to a board shall be in writing and be 

Verification of i^igned by the applicant and verified in suen 
application. manner as may be prescribed. 

11. (i) Every application presented by a debtor to a 

Particulars to be board shall contain the following particulars 
stated in applica- namely,— * 

tioD. 


(a) the place where he resides or holds land; 

(h) the particulars of all claims against him together with 
the names and residences of his creditors; ^ 

(c) the particulars of all his property together with a speci¬ 

fication of the value of such property and the place or places at 
which any such property is to be found ; ^ 

(d) a statement that he is unable to pay his dehi-^ fi *. 

they do not exceed the prescribed amolf * 

(2) Every application presented by a creditor shall contain 
the following particulars, namely,_ contain 


(a) the place where the debtor 

(^) the amount and particulars 
debtor; 


resides or holds land ; 

of his claim against such 
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(c) a statement that the debtor is unable to pay his debts. 

12 . (I) On receipt of an application under section 9, the 
Procedure on re- board shall pass an order fixing a date and 

ceipt of applica- place for liearing the application : 
tion, 

I’lovided that the board may at any time dismiss the appli- 

cat.on .1 lor reason to be stated in writing, it does not consider 

It dcsiiable to attempt to ellect a settlement between the debtor 
JUKI the creditors. 

(-’) Notice of the order under sub-section (i) shall be sent 
o creditors by registered post, acknowledgment due, and where 
the debtor is not the applicant, notice of the order under sub. 
section (I) shall be sent to him in a similar manner. 

13. (I) On the date fixed the board shall publish, in sudi 

Notice calling mynner as may be prescribed, a notice, call- 

upon creditors to in- upon every creditor of the debtor to sub- 

ol debts. " statement ot debts owed to such cred^ 

1 j , debtor. iSuch statement shall be 

submitted to the board in writing within two months from the 
ot publicution ol ilic notice i 

Provided that, if the board is satisfied that any creditor 
was, Ol good and sullieient ctiusc, unable to comply with such 
diieedion or to produce the docuniciits required under sub-section 
( ) of section 14 within the time fixed, it may extend the period 
loi tile subniission ol his statement of the debts owed to him 
or for llic production of such documents, 

(-’) Every debt owed to a single creditor of which no sudi 
s atement lias been submitted to the board in compliance with 
the piovisions ol sub-section (i) shall be deemed to be duly 
discliargcd lor all purposes and all occasions against such cre¬ 
ditor ; and every debt owed to two or more creditors jointly, of 
\v iicb such a statement or slatcmeiits signed by all such credi- 
tor.s or their recx.gniscd agents has or have not been so sub- 
■iiitted, .shall be deemed to be so discharged against such credi- 
tois a.s have lailcd to submit the said statement or statements, 
but only to the extent of their respective shares in the said debt : 

Provided that no such debts shall be deemed to be discharg¬ 
ed against any creditors whose names have not been included in 
liic application made under section 9. 

out lol ‘lie joint creditors fails with¬ 

out sullieient cause to be present in person or by his recognised 

agent or legal practitioner in accordance with the provisions of 

Dmd'u” ‘f '‘‘1 h >''<■' l^oard, or fails to 

P tec lull paiticulars and documents as required under sub- 
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section (i.) of section 14, the debt due tio him or to the joint 
creditors, as the case may be, shall be deemed for all purposes 
and all occasions to have been fully discharged. 

(4) If any creditor proves to the satisfaction of the board 
or. It no board is vested wih jurisdiction by the Provincial Gov¬ 
ernment, to the satisfaction ol a civil Court, that the notice was 
ncu served on him and that he had no knowledge of its publi 
cation or that he was unavoidably absent at -any of the hearings 

fixed by the board, the board, or the Courc, as'^he case ma^be 
may revive that debt. ^ f’ 

14.. (i) Every creditor submitting in compliance with a 

Procedure on notice issued under sub-section (i) of section 

to him shall 

*•1 . *nrnish, along with such statement full 

particu ars of all such debts, and shall at the same time pro 
duce all documents (including entries in books of accountf on 

which he tehes to support his claims, together with a true copy 
of every such document; 

Provided that a decree or order of a civil iCourt shall be 
conclusive evidence as to the amount of 'the debt to which the 
decree relates, but the amount may be reduced as the result of 
an agreement arrived at in accordance with section 

the purpose of identi- 
ficaion every original document so produced and verifyinir the 

rrcSi,i“" 

15. The board shall call upon the debtor and each creditor 
Board to attempt to explain his case regarding each debt and 

induce them 

to arrive at an amicable settlement. 

15-A. (1) If a creditor or debtor, as the case mav Hp 

challenges the genuineness or enforceability of any debt includ¬ 
ed m an application, the board shall adjudicate upon the issue 

(2) Any person aggrieved by a decision of the board under 
sub-sectmn (i) may appeal therefrom to the Collector or such 
other officer not below the rank of an Assistant Collector of the 

Saif '’ “ n,.y appJS'i" 

. (3) The period of limitation for an appeal under 

r„ t-J."y O' . 5 

(5) Notwithstanding anything hereinbefore contained no 
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to require attend¬ 
ance of persons and 
production of do¬ 
cuments and to 
receive evidence. 


Registration and 
effect of agreement. 


appeal or application for revision shall lie against a decision of 
the board under sub-section (i) unless the aggregate value of 
the items in regard to which the appeal is preferred exceeds two 
thousand rup>ees. 

(6) No order passed under this section shall be Of>en to 
question in a civil Court. 

16 . Any board empowered under this Act may exercise all 

Power of Board powers connected with the summoning 

and examining of parties and witnesses and 
with the production of documents as are con¬ 
ferred on civil Courts bv the Code of Civil 
Procedure, and every proceeding before the 
board shall be deemed a judicial proceeding. 

(0 II the debtor and all or any of the creditors come 

to an amicable settlement, the board shall 
lorthwith reduce such settlement to writing 
in the form of an agreement setting forth the 
amounts payable to each creditor and the manner in which and 
the times at wliieh they are to be paid. Such agreement shall 
be read out and explained to the parties concerned, and shall be 
signed or otherwise authenticated by the board a.nd the parties : 
provided that if the board is of the'opinion that the period fixed 
ior payment is excessive, the board may refuse to authenticate 
the agreement. I he board shall also pass an t^rder tlismissing 

the application so for as it relates to the creditors who have not 
come to an amicable settlement. 

(2) An agreement thus made shall take effect as if it were 
a decree of a civil Court having jurisdiction in the area of the 
jurisdiction of the board, 

(3) Notwithstanding anything contained in the Indian 
Reg^is'tration Act, i<)o8, or in the rules made thereunder an 

agreement made under sub-section (i) shall not be liable to 
registration. 

18 , H in the opinion ol the board anv applicant fails to 
Dismissal of ap- conduct his application with due diligence, 

plications in dc- the board may dismiss the application at any 

fault. 


stage. 


19 . 


Bar to successive 
applications. 


If once an application has been made by a debtor and 

disposed ol, no board shall entertain a second 
application witbin two years of the date of 
disposal of the first application. 

20 . (1) Where during the hearing of any application 

Grant of certifi- >ii‘tdc under section ()> any creditor refuses to 

catc by board in ugicc to an amicable settlement, the board 

respect of debts. may, it it is ol opinion that the debtor has 
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made such creditor a fair offer which the creditor oug^ht reason¬ 
ably to accept, grant the debtor a certificate, in such form as 

may be prescribed, in respect of the debts owed by him to sucli 
creditor. 

* * * He 

(2) Where any creditor sues or takes out execution pro-- 

Power of Court ceedings in a civil Court for the recovery of a 

to disallow costs or debt In respect of which a certificate has been 
interest. g^ranted under sub-section (i), the Court 

notwithstanding^ the provisions of any law for the time beingf in 
force, shall not allow the plaintiff any costs in such or proceed¬ 
ings or any interest on the debt after the date of certifiertion 
under sub-section (i)* *. 

(3) Wfiere after the date of an ag^reement made in ac¬ 
cordance with section 17 or of certification any unsecured credi¬ 
tor sues for the recovery of a debt in lespect of which a certi¬ 
ficate has been granted under sub-section (i) or any creditor sues 
for the recovery of a debt incurred a-fter the date of such agree¬ 
ment, any decree passed in such suit notwithstanding anything 
contained in the Code of Civil Procedure, ifjcS, shall not be 
executed until six months after the expiry of the period fixed in 
the agreement authenticated under sub-section (i) of section 17. 

{4) Where after the date of an agreement ma.de in ac¬ 
cordance with section 17 or of certification any unsecured credi¬ 
tor applies for the execution of a decree in respect of which a 
certificate has been granted under sub-section (i), the said decree 
notwithstanding anything contained in tjie Code of Civil Pro¬ 
cedure, igo8, shall not be executed until six months after the 
expiry of the period fixed in the agreement authenticated under 
sub-section (i) of section 17. 

21. Save as otherwise provided in this Act no civil Court 
Bar of civil suits. shall entertain— 

(a) any suit, appeal or application for revision — 

fi) -to question the validity of any procedure or (he 
legality of any order or agreement made or certi¬ 
ficate issued under this Act, or 
(ii) to recover any debt recorded as wholly or partly pay¬ 
able under an agreement made in accordance with 
section 17 from any person who, as a debtor, was 
party to such agreement, or 

(in) to recover any debt which has been deemed to have 
been duly discharged under the provisions of this 
Act; 

(h) any application to execute a decree, the execution of 
which is suspended under sub-section (3) or {4) of section 20. 
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(c) any suit for a declaration, or any suit or application for 
injunction, affecting any proceedings under this Adt before a 
board. 


22. Save as otherwise expressly provided in this Act 

appeal or application for revision shall 
against any order passed by a board. 


Bar of appeal or 
revision. 


no 

lie 


23 . A board may, on the application from any person in- 

Power of board review any order passed by it and 

to review its order. 't thinks fit : 


Provided that it shall not under this section pass an order 
reversing of modifying any order affecting any person interested 
without giving such person an opportunity of being heard : 

Piovided, further, that no application for review shall be 
entertained if presented more than twelve months after the date 
of the order which the person interested seeks to have reviewed. 

24 . In any proceedings under this Part of the Act, any 

Appearance of may * * be represented by an agent 

party before board authorised in writing or with the fyermissinu 

by agent or by of the hoard by a legal practitioner, 
legal practitioner. ' * 


Bar to new suits 
and applications 
and suspension of 
pending suits and 
applications. 


25, (1) When an application has been made to a board under 

section 9 or section 23, no civil Court shall 
entertain any now suit or other proceeding 
brought lor the recovery of any 
debt covered by such ' nbt>lication. 
and any suit or otber proceedinsj- pend- 
inp before a eivil Court in respect of anv 
such deIn shall be suspended until the board has dismissed the 
application or an agreement has been made under section 17. 

(::) When any exerulion proceedinsr pending before a civil 
(ouit IS suspended under sub-section (1), and anv animal has 
been altached and made over to sup-oddar in connection with 
such proceedinsr, the jud-ment-dehtor shall be entitled to the 
return -ol such animal hut shall not he competent to sell or in 
any way part with the ownership of anv animal so attached 
durinsr Ibo suspsuision of such proceedinsr: and if the judement- 
dehlor has been committed to a civil prison in connection with 
siK'h proceedmos he sluill be released forthwith 


26. 


Extention of limi¬ 
tation. 


The time spent in proeeedinffs before a conciliation 

bo.ii-f, ;ind the time diirinsr which a person is 
<leh:irred from sidno- or execiitiiijr' his decree 
under the provisions hT this Part of this Act 
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Power to make 
rules. 


shall be excluded when counting the period of limitation for any 
application, suit or appeal. 

27 . The members of a board shall be deemed to be public 

Members of servants within the meaning of the Indian 

boards deemed to Penal Code. 

De public servants. 

28. (i) The Provincial Government may nrtake any rules 

consistent with this Part of this Act to carry 
out the purposes thereof, and in particular 
and without prejudice to the generality of the 

foregoing power may make rules— 

(a) prescribing the amount of debt for the purposes of sec¬ 
tion 8 (i) (c); 

(b) prescribing the quorum for and regulating the procedure 
before a board; 

(c) prescribing the charges to be made by a board for any¬ 
thing done under this Act and the persons by whom and the 
manner in which such charges shall be paid ; 

(d) prescribing the records to be kept and the returns to be 
made bv a board: 

^ y 

ie) prescribing the allowances to be paid to members of a 
board ; 

{ee) prescribing the particulars of debts under sub-section 
(i) of section 14 ; 

(/) prescribing the place at which and the manner in which 
an agreement shall be registered; 

(g) prescribing the form of certificate to be granted under 
sub-section (i) of section 20; and 

(h) generally for the purpose of carrying into effect the pro¬ 
visions of this Part of this Act. 

{2) The power conferred by this section of making rules is 
subject to the condition that the rules be made after previous 
publication. 

29 . In making any rule the Provincial Government may 

direct that a breach thereof shall be punish- 

the able with fine which mav extend to fifty 
rupees, and. where the breach is a con¬ 
tinuing one, with further fine which may extend to ten rupees 
for every day after the first during which the breach continues. 

PART V. 

Damdupat. 

In any suit brought after the commencement of 
this Act in respect df a debt as defined in 
section 7, advanced before the commence¬ 
ment of this Act no Court shall pass or 
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30. (i) 


Damdupat. 
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('xecute a decree or give effect to an award in respect of such debt 
lor a larger sum than twice the amount of the sum found by the 
Lourt to have been actually advanced, less any amount alreadv 
ictcived by a creditor in excess of the amount due to him under 
clause (e) of sub-section (2) of section 3 of the Usurious Loans 

. \C I j I^I o. 

{2) In any suit in respect of a debt as defined in section 
,, advanced after the commencement of this Act, no Court shall 
p<>ss or execute a decree or give effect to an award in respect of 
such debt lor a larger sum than twice the amount of the sum 
lound by the Court to have been actuallv advanced less anv 
amount already received by a creditor. 

(3) U hcrc in any proceedings concluded on or after the 
13111 day of Oelober, 11)31), any decree has ben passed or an 
award has been given by an arbilrator against a debtor in respect 
of a debt as defined in section 7, which is not in conformity with 
sub-scctions (i) and (2), such decree or award shall be voidable 
•V the option of the debtor on whose application, made within 
SIX- months from the commencement of the Punjab Relief of In¬ 
debtedness (Amendment) Act, 1940, the Court shall set aside the 
decree or award, re-open the transaction and pass such order as 
may be m conformity with the provisions of this section. 

(4) Nothing in this section shall be deemed to entitle any 

person to claim a refund of any sum alreadv paid except bv ad- 
juslmcnl under sub-section (i). ' ' 

PART VI. 

Deposit in Court. 

(i) Any person who owes moeny may at any time de¬ 
posit Iji Court a sum of money in full or part- 
payment to his creditor. 

(2) The Court on receipt of such deposit shall give notice 
tlKicof to the creditor and shall, on his application, pay the sum 


31 . 


Deposit in Court. 


»n •''•■I '<■ run 

32 . (i) TIte Provincial Govertiment may make rules for 

Power of Provin- carrying into effect the provisions of this 
cia Government to Part of this .Act 

make rules. 

(2) In particular and without prejudice to the generality of 
•lie loregomg powers sttcl, rttlos .nay provid 


deposited ; 


{.,]Jov determining ,|,o Conrt into which the st. 


ni shall he 
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(b) the procedure for keeping accounts of such deposits and 
the manner in which notices are to be served on creditors and 
payments made to them. 

(3) The power conferred by this section of making rules 
is subject to the condition that the rules be made after previous 
publication. 

PART VII. 


Redemption of Mortgages, 

33. In section i, sub-section 3 (a) of the Redemption of 


Amendment of 
section I (3) (a) of 
the Redemption of 
Mortgages (Punjab) 
Act, 1913, 

substituted. 


Mortgages (Punjab) Act, 1913, for the figures 
and word “30 acres” the figures and word 
“50 acres” shall be substituted, and in sub¬ 
section (3) (b) o-f the same section lor the 
figures ”1,000” the figures “ 5 , 000 ” shall be 


PART VIII. 

Miscellaneous amendments of the Civil Law. 


34 . No debtor as defined in section 7 of this Act shall be ar¬ 
rested or imprisoned in execution of a decree 
Warrant of arrest. for money, whether passed before or after 

commencement of this Act. 

Amendment of sec- . r 1 ^ 1 

tion 60 of the Code . 35 . In section 60 of the Code of Civil 

of Civil Procedure, Procedure, iqo8 — 

1908 . ^ 

(a) in sub-section (i),— 

(/) in clause (c), for the words “occupied by him” the 
following words shall be deemed to be substituted, 
namely ;— 

‘not proved by the decree-holder to have been let out on 
rent or let to persons other than his father, mother, 
wife, son, daughter, daughter-in-law, brother, sister 
or other dependents or left vacant for a period of a 
year or more*; 

(//) after clause (c), the following clauses shall be deemed 
to be inserted, namely :— 

‘(cc) Milch animals, whether in mFlk or in calf, kids, 
animals used for the purposes of transport or 
draught carts, and open spaces or enclosures 
belonging to an agriculturist and required for use 
in case of need for tying cattle, parking carts, 
or staking fodder or manure; 

(ccc) one main residential house and other buildings 
attached to it (with the material and the sites 
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thereof and the land immediately 
appurtenant thereto and necessary for their en¬ 
joyment) belonging^ to a judgment-debtor other 
than an agriculturi.st and occupied by him : Pro¬ 
vided that die protection alforded by this sub¬ 
section shall not extend to property which has 
been mortgaged’ : 

(/)) atlei sub-section (j), the lollowing sub-sections shall 
be deemed to be inserted, namely :_ 

(3) iNotwithslaiKliiiy any other law for the time beiiu- in 
loree an agreement by whieh a debtor agrees to waive ;my bene- 
ht ol any exemption under this seetion shall be void. 

(4) 1-or the purposes of this seetion the word •'agri¬ 
culturist shall include every person whether as owner, tenant, 
Iiartner or agricultural labourer who depends for his livelihood 

inainly on income Irom agricultural land as defined in the Punjab 
.\lienalion ol Land .Act, igoo. 

* 

11 iiicmber ol a tribe notified as agricultural under 

the unjab .\henation of Land .Act, ujoo, and every member of 

a .scheduled caste shall he presumed to be an agriculturist until 
the contrary is proved. 

(b) No order for attachment shall be made unless the Court 
IS salislied that the property sought to be attached is not exempt 
Irom iittachment or .sale. ^ 


Amendment of 
Order XXI, rule 2 
of the Code of 
Civil Procedure, 
1908. 


36 In Order XXI, Rule 2, of the Code of 

Civil Procedure, 1908, sub-rule (3) shall be 
omitted. 


37 , Where m a suit lor the recovery of a loan, the Court 
Penalty for false satisfied that an entry relating to the loan 

claim of a pnnci- has been made hy fhe creditor or at his in- 
pa sum. stance in any document showing the amount 

o the sum advanced to be in excess of that actually advanced 
tdns legilimale expenses incurred, the Comt shaU disallow the 
^vholc elann with costs, unless the creditor satisfies the Court 

that the wroii}: entry was accidental or was the result of a 
bona fide mistake, ^ 

38 , (i) If any party to a suit for the recovery of a loan 

of d'oc^uil^en^s' com >.v uses in such suit any document in 

taining false en- "hich he is aware that there is any statement 

entry relating to such loan which is false 
m any material particulars he shall on conviction be punished 
with imprisonment of cither description which mav extend to 
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three months or with a fine not exceeding one thousand rupees 
or with both. 

(2) If the Court is satisfied, after such preliminary enquiry, 
if any, as it thinks necessary that there is ground for enquiring 
into an oft'ence under sub-section (i) the Court may record a 
finding to that effect, and prefer a complaint of the offence in 
writing to a magistrate of the first class having jurisdiction, and 
such' magistrate shall deal with such complaint in the manner 
laid down in the Code of Criminal Procedure, 1898. 


APPENDIX VII 


ORDER XXXVII, CIVIL PROCEDURE CODE, 1908. 

SUMMARY PROCEDURE ON NEGOTIABLE 

INSTRUMENTS. 


Application 

Order. 


of 


1. 1 his Order shall apply only to— 




bills of exchange, 
etc. 


(a) the High Courts of Judicature at Fort Williajii, Madras 
nd Bombay ; 

■ i [(b) * j 

(c) the Court ol the Judicial Commissioner of Sind; and 

(d) any other Court to which sections 532 to 537 of the Code 
of Civil Procedure i88j, Iiavc been already'applied. 

2 . (1) All suits upon bills 01 exchange, hundis or promis- 

Institution of notes may, in case the plaintilY desires to 

summary suits upon proceed hereunder, be instituted by presenting 

a plaint in the lorm prescribed; but the sum- 
mons shall be in Form No. 4 in Appendix B 
Ol in such other lorm as may be from lime to time prescribed. 

(2) In any case in which the plaint and summons are in 
such forms, respectively, the defendant shall not appear or dc- 
lend the suit unless he obtained leave from a judge as hereinafter 
provuled so to appear and defend; and, in default of his obtain¬ 
ing sucli leave or of his appearance and defence in pursuance 
thereof, t.he allegations in the plaint shall be deemed to be ad¬ 
mitted, and the plainlllV shall be entitled to a decree_ 

(rt) for the principal sum due on the instrument and for 
interest calculated in accordance with the provisions of section 70 
or section So, as the case may be, of Negotiable Instruments Act, 
i88i, up to the date of the institution of the suit, or for the sum 
mentioned in the summons, wlhelu ver is less, and for interest up 

to the date of the decree at the same rate or at such other rate 
as the Court thinks fit; and 

(b) for such subsequent interest, if any, as the Court may 

order under section 34 of this Code; and ^ 

(c) for such sum for costs as may be prescribed : 

I. Cl (b) has been omitted by the Govemmrnt of India fAdapniticn of 

Indian Laws) Order, 19^; and ,t ran as follows “(b) the Chief 

Court of Lower Burma. ' ^ 
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Provided that if the plaintiff claims more than such fixed sum 
for costs, the costs shall be ascertained in the ordinary way. 

(3) A decree passed under’this rule may be executed 
forthwith. 


Defendant show- 
in|T defence on 
merits to have 
leave to appear. 


3. (i) The Court shall, upon application by the defendant, 

give leave to appear and to defend the suit 
upon affidavits which disclose such facts as 
would make it incumbent on the holder tp 
prove consideration, or such other facts as 

the Court may deem sufficient to support the application. 

(2) Leave to defend may be given unconditionally or sub¬ 
ject to such terms as to payment into Court, giving security, 
framing and recording issues or otherwise as the Court thinks fit. 

4 . After decree, the Court may, under special circum¬ 

stances, set aside the decree, and if necessary 
Power to set stay or set aside execution and may give 
aside decree. leave to the defendant to appear to the sum¬ 

mons and to defend the suit, if it seems reasonable to the Court 
so to do, and on such terms as the Court thinks fit. 


5 . In anv 

Power to order 
bill, etc., to be 
deposited with offi¬ 
cer of Court. 


proceeding under this Order the Court may 
order t;he bill, hundi or note on which the 
suit is founded to be forthwith deposited 
with an officer of the Court, and may fur¬ 
ther order that all Vlic proceedings shall be 
stayed until the plainlilY gives security for 


the costs thereof. 


6. The holder of every dishonoured bill of exchange or 

promissory note shall have the same re¬ 
medies for the recovery of the expenses in¬ 
curred in noting the same for non-accep¬ 
tance or non-payment or otherwise, bv 
reason of such dishonour, as he has under 

this Order for the recovery of the amount of such bill or note. 

7. Save as provided by this Order, the procedure in suits 

Procedure in hereunder shall be the same as the procedure 
suits. in suits instituted in the ordinary manner. 


Recovery of cost 
of noting non- 
acceptance of dis¬ 
honoured bill or 
note. 




JAMMU & KASHMiR UNIVERSITY 
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Class No. 
Vol_ 


DATE LOAND 

Book No 


Copy 


Accession 


INDEX 

A 


ABSCONDING— 

of acceptor 297, Appendix IV. 
of party entitled to notice 294 

ACCEPTANCE— 
what is 41, 42, 43 
a voluntary act 133 
who can accept 135—138 
stranger cannot give 136 
by several drawees not partners 137—139 
by partner for firm 137 

by some only of several drawees 137—139, 274 
general 44, 273 
partial 44, 273 

qualified 243—274, 284; as to place 273 ; as to time 274 • as 
to amount 274 ’ 

conditional 44, 273-274 
essentials of a valid 42—44 
oral 43 

under custom Appendix I 
under mistake 134 
forms of 45 
of bills in set 331 

of bill drawn in fictitious name 157 

by drawee in case of need 45 

must be completed by delivery 44, 177—181 

presentment for 215 

ACCEPTANCE FOR HONOUR— 

or acceptance supra protest, 41, 46, 135-136, 303—308 

on bill without drawer’s-signature 22 

what is 303-304 

essentials of a valid 304 

cheque does not require 38 

date of 220 

how made 304 

oral 9, 43, Appendix I 

not specifying for whose honour made 305 

ACCEPTOR- 

defined 41 

principal debtor 146 
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ACGEPTOR~(contd.) 

engagement of 133 
liability of 131, 133, 147, 148 
liability of, of fictitious bills 157 
of bills bearing forged indorsement 156 
who can be 135, 136 

capacity of—time at which should exist 99 
accommodation 153 

bound notwithstanding previous alteration 282 
holding bill in his own right 283 

ACCEPTOR FOR HONOUR— 

estopped against denying original validity of instrument 319 

defined 41, 46, 136, 303 

rights and liabilities of 305 

when may be charged 306 

liability conditional 306 

a stranger can be 46 

entitled to notice of dishonour 306 

ACCOMMODATION BILL or NOTE 148, 158, 169, 210, 213 
ACCOMMODATION ACCEPTOR 153 

ACCORD AND SATISFACTION DISCHARGE BY 260, 283 
ACCOUNT—14 

balance of 15 
books of 14 

banker can refuse payment of cheque drawn by one 

current 125 

account payee 322 

in the name of a woman 101 

in the name of a minor 99 

in the name of a corporation 101 

payment out of a particular 33 

ACKNOWLEDGMENT— 

no promise 15 

may sometimes imply a promise to pay 15 
coupled with a promise to pay 15 

ACT—English 2 

Crossed Cheques Act 321 

Bills of Exchange 337, Appendix III 

Scope of the 3 

Commencement of 10 

Interpretation of the 2 

Indian Companies 3 
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ACT— (continued) 

Local extent of 1, 4 
Indian Stamp, App. II, 336 
title of the 1, 3 
not exhaustive 3 
Indian Contract 3 
Transfer of Property 3, 64 
Indian Paper Currency 1, 5 
Indian Evidence 11, 320, 337 
Reserve Bank of India 1 
Indian Limitation App. II-A 
Married Women’s Property 101 
Usurious Loans 250 

ACTION FOR DUPLICATE OF LOST BILL 174—176 
ACTIONABLE CLAIM, TRANSFER of 64 
ADMINISTRATOR 120 

ADMISSIBILITY IN EVIDENCE OF VOID PRONOTE 7 

AFTER SIGHT 90, 91, 215, 219 

AFTER DATE 91 

AGENCY 102—119 

AGENT 102—119 

manner of signing by 115 
principal and 102—119 
partner as 105 
liability of 114—119 
where exceeds authority 118 
how excluded 116—119 
authority of to contract 104 

to indorse 194 
general 104 
special 104 
strictly construed 105 
agreements controlling bills and notes 182 

ALIEN 101 
ALIEN ENEMY 101 

% 

ALLONGE 78 

ALTERATION— 

of documents 274—283 
not apparent 278, 282 

’ 447 




THE NEGOTIABLE INSTRUMENTS ACT 
ALTERATION— 

material, what is 275 

instances of 276 
what is not 277 
effect of 280—283 
by indorsee 274 

acceptor’s and indorser’s liability not affected by previous 282 
ALTERNATIVE 22 

AMBIGUOUS INSTRUMENT 82 
AMOUNT— 

must be certain 19—24 
in instalments 24 
in money only 24 

stated differently in words and figures 85 
different in print and in writing 86 
instrument blank as to 86 
on inchoate stamped instrument 86 
at indicated rate of exchange 24 
of note or bill 213 

ANTEDATING 29, 37 
ASSIGNMENT— 

of choses in action 64 

ordinary, unaffected by the Act 3, 186 
oral, of pronote 187 

under Transfer of Property Act 65 
distinguished from negotiation 66 

instrument otherwise than by negotiation 

ASSIGNABILITY—what is 64-66 

distinguished from negotiability 66 
AT SIGHT 90 

ATTACHMENT 127 

ASSUMED NAME 22 

ATTESl’ATION— 

not necessary in pronote but does not invalidate it 21 

AUTHORITY— 

what is 103 

distinguished from capacity 103 
general 104 
special 104 
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INDEX 


AUTHORITY— 

construction of 104 
of agent 103 
of partner 105 

of manager of joint Hindu family 107—114 
limited, to fill inchoate instruments 87 
absence of 119 
when excluded 104 
ratification of 105 

B 

BACKER—79 

BACKING 194 

BAHI 14 

BAD FAITH 

mere negligence is not 57 

BALANCE 15 

BANK— 

defined 12 

Cotton trading house not a 12 
Government treasury not 12 
liability of 126 

BANK DRAFTS 40 

BANK HOLIDAYS 96 

BANK NOTE, NOT PRONOTE, 13, 28 

BANKER 

statutory protection 268 
defined, 11, 12 
liability of 125, 138-139 

discharge of payment on crossed cheques 326 

obligation of, towards whom 125 

Nuttu Kottai Ghettlies 12 

protection to collecting 329 

when may dishonour cheques 126—128 

liability for negligently dealing with bill presented for pay¬ 
ment 240 

non-liability for receiving payment of cheque 329 
BANKER’S PROTECTION 209, 268 
BANKER AND CUSTOMER 125 
BANKING HOURS 229 

effect of non-presentment of cheque within 127 
BANKRUPTCY 128 
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BEARER INSTRUMENTS 63-72, 198 

cannot be on demand 5 
not always bearer 63—72 

except those indorsed in blank 6 
or cheques, 5, 6 

must be after date after sight or after in certain event 7 
order or 39 

BENAMI— 

doctr^ine o^f^ how far applicable to negotiable instruments 

BILLS IN SETS— 

foreign bills usually 63, 331 

acceptance of 44, 332 

holder of first acquired part of 332 

BILLS OF EXCHANGE— 

liability of acceptor 131 
distinguished from promissory note 31, 32 
similarity with promissory note 31 * 

origin of vi 

function of iii 
forms of 34— 36 
defined 30 
requisites 31 

inland and foreign compared 61, 62 
without drawer’s signature 22 
engagement of endorser 139 

BILLS OF EXCHANGE ACT—Appendix III 
BILLS OF LADING 71 

Improvement Trust Debentures 20 

BUNDS 

bearer 71 
foreign 71 

BRANCH OF A BANK— 

if cheque presented at a branch where no account 127 
drafts by one, on another branch of the same bank 271 
entitled to time for transmission of notice 292 

BRITISH INDIA 1, 4 
BLANK INSTRUMENTS— 

indorsement of 81, 86 
power to fill 86 

BUSINESS 102 

days and hours of 217, 229 
better security 41 
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CALENDAR— 



British 95 

CAPACITY 96- 102 

estoppel against denying payees, to indorse 319 

CANCELLATION 
of stamps 29 

of previous indorsements 155 
by mistake 155 
discharge by 256, 257 

CASE OF NEED 

see drawee in case of need 

CASH 

pay cash or order 26 

CAUSE OF ACTION— 

original, suit on 259, 280—282 
part, where arises 28, 177 
against drawer 122 
delivery essential part of 177 

CERTAIN PERSON— 

instruments payable to, may be on demand 8 
maker must be 22 
payee must be 25 
drawer must be 22 

CERTAINTY 18, 22—24 

CERTAIN SUM 18—23 

certain event 18-19 

CHEQUES— 

always on demand 5, 6, 37 
defined 37 

distinguished from Bill of Exchange 37, 38 
postdated 37 

when may be dishonoured 126 
consequences of dishonour 128 
rules for endorsement of 129 
discharge of 268 

pay cash or order whether cheque 39, 40 

stale 211—213 

and bill compared 37-38 

payment of order 248 

use of, forms 38 

open 321 
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CHEQUES-(co«/(/.) 
marking of 138 

whether amounts to assignment of funds 39 
bearer not negotiable 328 
liability of drawee of 124 

GROSSED 320 

what is 321 
general 322 
specially 323 
payment of 325 

payment of, specially more than once 325 
payment in due course of 326 
payment out of due course of 326 
when paid by mistake 128, 329 

CHOSE IN ACTION— 

what is 64—66 
assignability of 64—66 

CHOSE IN POSSESSION vii 

COLLATERAL AGREEMENTS 134, 142, 182 

COLLATERAL SECURITY 18-19, 25, 75 

GHRISTMASDAY 96 

CIVIL PROCEDURE CODE 255 

COERCION 205 

COMPANIES ACT 3 

COMMENCEMENT OF THE ACT 1 

COMMISSION TO COLLECTING AGENT 311 

COMMERCIAL— 

usage 3 
document 18 

COMPENSATION 309 

by banker for dishonouring customer’s cheque 312 
to holder 310 

rules for determining 309 
by maker or acceptor 135 

CONDITION— 

what is 18—20, 30 

CONDi riONAL INSTRUMENT 18-20 
CONDITIONAL ORDER 30—34 
CONDITIONAL PROMISE 15—20 
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CONSIDERATION— 
suit on original, 259 

suit on, and suit on bill distinguished, 310 
defined, 160 

holder in due course must be holder for, 55 

negotiable instrument without, 160—165 

absence of, and failure of, distinguished, 161 

partial absence or partial failure of, 170—172 

where part not in money, 172 

between immediate parties, 165 

between remote parties, 166 

adequacy of 55, 164 

legality of, 55, 163 

unlawful, 147, 202, 206 

presumption as to, 55, 161, 312 

presumption of good faith, where consideration proved 
55-56 

CONSTRUCTION, 2 

CONTRACT, 

by minor, 98—100 
of maker, 132 
of acceptor, 133 
of endorser, 139 

excluding indorser’s liability, 142 

special, varying relationship of parties inter se, 146—149 

CONTRACT ACT—application of general rules of, 3, 15 

CONTINGENCY, 18 

COPY— 

acceptance on a, of a bill, 43 
indorsement on, 78 
duplicate, 175 

CORPORATIONS 

capacity of, 101-102 

trading, 101-102 

non-trading, 101-102 

bank accounts in the name of, 102 

seal of, whether signature, 42 

power to indorse after dissolution of, 102 

instrument on behalf of, 114 

COUNTERMAND OF PAYMENT, 38, 127 

cheque may be dishonoured, when payment countermanded 
127 ' 
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CREDIT, iii 

instruments of, iii 
machine, iii 

GROSS ACCEPTANCE, 170 
CROSSING 
what is, 320 

payment in disregard of, 325-320 

object of, 321 

modes of, 322 

general, 322 

special, 323 

specimens of general, 322 
specimens of special, 323 
after issue, 324 
who may cross, 324 
second special, 325 
effect of non-negotiable, 328 

CURRENCY, iv 

CURRENCY NOTE, 5 , 0 . 28 

note, promissory-note, 13 

CUSTOM, 1 , 2 , 8 

negotiable by, 31 

relating to hundis, Appendix 1, 8 

CUSTOMER— 

relation between banker and, 125 
what is, 125 

% 

D 

DAMAGE 

by delayed presentment of cheque, 266 
to credit and reputation, 3l2 

DAMDUPAT 

rule of, 251 

DATE 

commencement of the Act, 1 
of a pronote not essential, 28-29 
when material, 28 
cheque not bearing, effect 37 
left blank, 89 
presumption as to, 316 
ol noting and pretest, 300 
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DAYS OF GRACE, 92, 93 

DEATH, 127, 133-134 

of customer, 127 
of drawer, 133-134 

whether excuses non-presentment, 235 

DEBENTURES, 3 
DEKHANHAR, Appendix 1 
DEBT 

evidence of, 14 o 

payable to bearer, 71 

DEBTORS’ PROTECTION ACT, 1936 App. V 

DE FACTO-holder, 47 

DEFAULT CLAUSE IN A BILL, 31 

DEFECT OF TITLE 

of prior parties, 57-58 

title once free always free, 193 

distinguished from absence of title, 203 

DELAY 

in presenting cheque, 267 : 

in presentment, 236 

DELIVERY, 176 
order, pucca, 3 

necessary to lead to estoppel, 87 

indorsement, 44 

ol, 178 * 

of blank instrument, 87 
what is, 177 
actual, 178 
constructive, 178 
essential, 177 
by post, 179 
conditional, 181 
negotiation by mere, 183 
liability of transferor by, 184 
who may deliver, 180 

need not be simultaneous with indorsement, 180 
by legal representative, 180, 201 
of instrument on payment, 255 

deliberation 

time for, 220 
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DEMAND 

instruments, ]42 
instruments payable on, 86, 90 
instruments, maturity of, 54, 210—214 
instruments, need not be presented for acceptance, 218 
instruments, negotiation of, after demand, 210 
instruments other than cheques cannot be made payable 
bearer, 5 

note, when presentment necessary, 221—229 
not necessary before suit, 230 

DEPOSIT RECEIPTS, 71 . 

DESCRIPTION, 30 

DEPOSIT OR LOAN, 126 

DESTROYED INSTRUMENT, 176 

DEVOLUTION OF RIGHTS 
unaffected by the Act, 3 
by the death of the holder, 50, 51. 

DHANI—Dhani-Jog —See Hundis 

DIRECTOR 

power to execute instrument for company, 101 

DISCHARGE 

of parties, 256—265, 272 

by cancellation, 2, 256, 257 

by release or agreement, 256, 258 

by payment, 256, 259 

by operation of law, 265 

by allowing drawee more than 48 hours, 265 

by delay in presentment of cheque, 266,’ 267 

of instrument, 144, 265, 283 

by substitution of new hundi for old, 258 

by qualified or limited acceptance, 272 

distinguishable from fiiilure of consideration, 215 

final, of a bill, 283 

of principal, whether discharges surety, 150 
of indorser’s liability, 153 
of cheque payable to order, 268 

DISHONOUR 

when cheques may be dishonoured 126—128 
consequences of—of cheques 128 
indorsement of dishonoured instrument 210 
instrument acquired after, 210 

of bill mentioning drawee in case of need, 308 
notice of, 141, 283 


INDEX 


DISHONOUR— 

necessity of, 285 
object of, 285-286 
by and to whom, 285, 287 
to legal representative 287 
form of notice of 286 
expenses of notice of, 310 
to assignee, 287 
by non-acceptance, 283 
by non-payment, 284 
effect of omission to give notice of, 287 
in case of hundis, 288, 303 
mode of notice of, 288 
time for giving, 303 
contents of notice of, 2y0 
party receiving to transmit notice of, 291 
notice of—by agent, 291 
notice of - by branch of a bank, 292 
to dead person, 292 
to acceptor for honour, 306 
notice of, when unnecessary, 292 
when drawee in case of need named in a bill, 3(; 
waiver of notice of, 293 

DUE DILIGENCE, 54-55 

DIVIDEND WARRANTS, 3,71 

DONEE 

cannot be holder in due course, 56 

DRAFT, 40 

by one branch of a bank on another, 271 

DRAWEE 

defined, 41, 42, 45 
acceptance where several, 138-139 
entitled to time for delibration, 220 
must be certain, 42, 135 

becomes principal debtor on acceptance, 42, I 3ii 
liability of drawee of cheque, 124 
not bound to accept, 42 
negligence of, 269 
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DRAWEE IN CASE OF NEED 
defined, 45 

acceptance for honour by, 46 
form of a bill with, 45 
acceptance by, 137—139 
dishonour by, 308 

may accept and pay without previous protest, 309 
when not entitled to presentment 233 
presentment essential, 308 

not discharged by failure to present in due time unless 
suffered damage, 38 

DRAWER 

engagement of, 121 
defined, 41 
liability of, 121—123 

liability of can be excluded by special contract, 123 
signature essential, 22 

principal debtor until acceptance, 146 
undertaking or engagement of, 42, 121 
liability of, when arises, 121 —123 
negligence of, 129, 269 

when liable as principal debtor and when as surety, 148 

right to indemnity from holder taking duplicate of lost bill 
175 

exclusion from liability, 123 

DOCK-WARRANT, 71 
DOMICILED BILLS, 218 
DRUNKEN PERSONS, 100 

DUPLICATE OF LOST BILL, 174—176 
DOCUMENT 

nature of, seen from contents, 14 

E 

EAST INDIA BONDS, 25 
ENDORSEMENT 

indorsement 

ENGAGEMENT 

of drawer, 41, 1'-; 1 
of indorser, 77, 139 
of maker, 132 
of acceptor, 133 
of transferor by delivery, 183 
English, 4 
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ENGAGEMENT— 

English language, 8 
form, 8 
engraving, 15 

ESGREW, 181 
ESTOPPEL 

principle of, applied to inchoate instruments, 87, 208 
minor whether estopped from pleading minority, 98 
against denying original validity of instruments, 318 
against denying capacity of payee, 319 
against denying signature of prior party, 320 
against setting up forgery, 208 
against denying authority of agent, 105 
against acceptor, 137 

EUROPEANS, 2 
EVIDENCE 

special rules of, 312—320 
EXCHANGE 

4 

indicated rate of 24, 30 

course of, 30 

current rate of, 309 

date of calculation of rate of, 311 

EVIDENCE ACT, 11, 320, 337 
EXCHEQUER BILLS, viii 
EXECUTOR, 120 
EXTINCTION 

of rights of action on bill, 283 
EXTINGUISHMENT 

of rights of action on bills in acceptor’s hands, 283 
EXPENSES 

of presentment, protest etc,, 310 

F 

FICTITIOUS—Person, whether can be payee 25 

effect when drawer fictitious, 284 
acceptance of bill in—name, 157 

FINDER OF LOST INSTRUMENT, RIGHTS OF, 175 
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FOREIGN BILL 

forms of, 36 
potest of, 300 

drawee in case of need generally given in, 45 

FOREIGN INSTRUMENT 
defined, 62, 63 
FOREIGN LAW, 333 

presumption as to, 336 

FORGERY 


what is, 207 

effect of—on rights of holder in due course, 58-59, 207 
of drawer’s signature, 157, 269 
of indorsee’s signature, 270 
of indorser’s signature, 156, 208 

FORGED INDORSEMENTS, 58, 156, 208 
FRAUD, 205 


FORMS 

of acceptance, 45 

ofprotest^of bill of exchange for better security, Appen- 

of notice of protest, 298 
of promissory Note, 30 
of bills of Exchange, 34 
cheque, use of, 38 

of bill with drawee in case of need 45 
of hundis, App. I * 

'■V ■»ver for 

of protest for non-payment. Appendix IV 
ol non-acceptance. Appendix IV 
forms of noting. Appendix IV 
matters of form, 28 

FORMS 

use of cheque, 38 

FORUM. 28 


FUNDS, 32 

cheques always against, 37 
cheque always assignment of, 37 
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FIRM 

instrument by or on in favour of, 11 

instrument headed by name of, but signed by one partner 
only, 22 

G 

GAZETTE, 96 

GENERAL INDORSEMENT, 78, 81 

GOMASHTA, 117 

GOOD FAITH, 53—58 

GOVERNMENT TREASURY 
not bank, 12, 37 

GRAIN 25 
GUARANTEE, 147 
GUARDIAN 

how can exclude liability, 118 

GOVERNMENT 

monopoly of note issue, 5 

alone can make bills payable to bearer on demand, 6 
certain payment to, 18—20 
GOVERNMENT PROMISSORY NOTES, 6, 69 

H 

HINDUS, 2 
HOLDER 

alone can negotiate, 193 
compensation to, 310 
what is, 46 
minor may be, 98-99 
indorser when, 145 

under Indian Law compared with English Law, 46-47 
de facto, 47 
de jure, 47 

not necessarily real owner, 47-48 
title of, must be lawful, 47—50 
of instrumenc after dishonour, 210 
his right to duplicate of lost bill, 175 
his exclusive right to sue, 47 —50 

minor whether, where instrument in guardian’s name, 47—50 
partner whether, 47—50 
beneficiary, 47—50 
payment must be to, 60, 134, 242 
payment to, 241-242 
remedies of, 510 

of demand instrument after demand, 212 
of stale cheque, 212 

creditor of banker to the extent of discharge 
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HOLDER— {contd.) 

of first acquired part of a bill in sets, 332 
representative of last holder whether, 50—52 
from holder in due course, 197 
when himself prior party, 145 
of lost bill, 174 


HOLDER IN DUE COURSE 
defined, 52 

rights and privileges of, 54, 209, 316 

essentials of, 54—57 

effect of forgery on rights of, 58, 59 

holder of instrument contravening S. 25, P. C, A., 319 

of lost or stolen instrument, 60 

of inchoate instruments, 88, 89 

liability of prior parties to, 143 

presumption that a holder is a, 316 

of a part of a bill in sets, 331 

bound by provisions of S. 25, Paper Currency Act, 6 

HOLIDAY 

public, 96 
bank, 96 

HUNDI— 


cannot be made payable to bearer on demand, 6 

what is, 7, Appendix I 

derivation of the word, App. I, 

applicability of the Act to, vii 

purpose, original, App. I 

importance, App. I 

customs relating to, 8, App. I 

includes bill of exchange. Add I 

Nam Jog, 10 

Nashanjog, App. I 

Shahjog, V, 9, 10, 26, 34, App. I 

payment to respectable person is payment in due course 
App. I 


Dckhanhar, App. I 
Dhani Jog, 7, 9, App, I 
Firman Jog, App. I 
Jokhmi, 10, 33, App. I, 

Darshani, 95, App, I 

presumption of consideration applicable 
Rukka, App. I 

Miadi, 95. App. 1 

Jawabi, 10, App. 1 


to Shahjog, App. 
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HUNDI— 

Ikahatmiti, 95 
Peth, 176 
teep, App. I 
rukka, App. I 
Zickri chit, App. I 

accepted hundi transferable without indorsement, 66 

Peth, App. I 

Perpeth, App. I 

Khokha, App. I 

Purja, App. I 

signed by agent, 117 

IMPROVEMENT TRUST DEBENTURES, 3, 70 
INCHOATE INSTRUMENT, 86—89 
suit on, 87 

power to fill blanks, 87 

INCOMPLETE INSTRUMENT, 86—89 
INCOMPETENCY 

plea of, 98 

INDEMNITY, 175 

INDIAN PAPER CURRENCY ACT, 1871 
section 21, 75 
INDIANS, 4 
INDORSER 

engagement of, 77, 139 
liability of, 139 — 143 
whether independent, 140 

whether can limit or exclude liability, 142, 194 

suit against, without joining drawer or acceptor, 141 

whether holder, 141, 145 

liability of successive, 149 

of a promissory note, 141 

discharge from liability, 153 

bound notwithstanding previous alteration, 282 

INDORSEE 
defined, 77 

of note executed by manager of joint Hindu family, 189 
may exclude liability or make it conditional, 194 
under a restricted indorsement, 191 
of bearer instrument, 192 
signature forged, 270 

INDORSEMENT, 76 

delivery without, 140 
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INDORSEMENT—(co«/</). 

cancellation of, 155 
stipulation as to interest, 251 
significance of, 77 
classes of, 81 

essentials of a valid, 78—81 

in blank or general, 77—81 

in full or special, 77—81 

presumption as to order of, 316 

conditional or qualified, 81, 195 

of blank instrument, 80 

partial, 81, 200-201 

of cheque rules for, 129 --131 

of non-negotiable instruments, 1^4, 186 

forged, 156-157 

completed by delivery, 178-179 

of dishonoured instruments, 210 

striking off of, 188 

by legal representative, 201 

restrictive, 81, 191 

sans recourse, 81, 142 

conversion of blank into full 187, 198 

effect of, 188—192 

distinct contract, 149 

who may indorse, 78, 193 

indorsement in blank followed by indorsement in full 198 
effect of, 198 * 

Indultalab, 17 
for part of sum due, 199 

INLAND INSTRUMENT 

Inland bills, forms of, 34-35 
defined, 61-62 

INSOLVENT 

capacity of, 100 

INSTRUMENT 

discharge of, P4 

evidencing monetary obligations, forms of, 14 
dishonoured payment of, 142 
inland, 61 

made, etc., out of British India, but in accordance with Indian 

Law, 336 

negotiable until payment or satisfaction, 214 
foreign, 62 

payable to specified person, 64—70 
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INSTRUMENT— 

payable to two payees jointly, 64—70 
negotiable, see negotiable instruments, 
payable to two payees in the alternative, 64 
inchoate stamped, 86—90 
incomplete, 86 

indorsed in blank is bearer, 198 
lost, 60, 204 
stolen, 60, 204 

obtained by means of fraud or offence, 203 

overdue, 54, 211 

payable on demand, 86 

payable to order, 63 

acquired after dishonour, 210 

payable to bearer, or bearer, 63 

negotiation of, 77— 82 

non-negotiable, 142 

INSTALMENT, 24, 30, 93 

INTEREST 

rule of damdupat, 251 

mention of rate of in instrument, 19 

payable annually and reasonable, 23 

promise to pay only, 23 

compound, 23 

at a specified rate, 23 

when rate specified, 249 

for days of grace, 93 

period of payment of, 254 

prior to suit, 249 

pending suit, 250 

post litem, 250 

when no rate specified, 252 

under custom, 254 

maturity as regards, 93 

stipulation in indorsement, 251 

INTEREST ACT, 252 

INTEREST COUPONS, 71 

INTERPRETATION 

CLAUSE, 11 
of the Act, 2 

INTERNATIONAL LAW, 333 
I. O. U., 13 

J 


70 


JOINT AGENCY, 114 
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JOINT AND SEVERAL, 22 

joint makers^ 22 
joint promisors, 22 

JOINT HINDU FAMILY, 50 

note executed by manager, 107—114 
indorsee’s rights, 189 

authority of manager of, to draw, 107-- 114 
liability of minor members, 107—114 

JOINT ACCOUNT, 127 
JOINT HOLDERS, 247 
JOKHMI HUNDI—See Hundi. 

K 

KARTA 

authority of, 107 
KNOWLEDGE, 58 
KHOKHA, Appendix 1 
KIND 

promise to pay in, 25 

L 

LAND 


agreement to pay in transfer of, 25 

LANGUAGE 

of bills of exchange, 8 

LAW 


governing instruments drawn outside but made payable in 
British India, 336 
of place of payment, 335 
intentional, 333 
before the Act, 2 
English, 2 
personal, 2 

LAW MERCHANT, introduction 
LEGAL REPRESENTAITVE 


rights of, 121 
liability of, 119 

how can exclude personal liability. 120 

cannot deliver instrument indorsed by deceased 
presentment on, 217, 235 ’ 

notice to, 288 


180, 201 


LEGAL TENDER. 248 

payment by cheque whether, 248 
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LIMITATION ACT 

relevant provisions of, Appendix II-A 

LOAN OR DEPOSIT, 126* 

LOCAL EXTENT, 1, 4 
LOCAL USAGE 

saved from the operation of the Act, 1, 8 

LOSER 

rights of, 174 

as against holder in due course, 174 

LOST INSTRUMENT, 47, 174, 204 

holder of, must give indemnity to payer if so asked, 200 

LUNATIC, 100 
LETTERS OF CREDIT, 71 
LEX LOCI CONTRACTUS, 63, 333 
LEX FORI, 63, 334 
LEX LOCI SOLUTIONIS, 334 
LIABILITY 

exclusion from, 116, 120, 123, 134, 142, 145 
law governing, 333—335 
joint, several and in the alternative, 22 
minor’s, as maker, 98—100 
agent’s, ll4—119 
legal representative’s, 119—121 
of drawer, 121, 146 
of acceptor, 131, 146 
date of, 143 

of banker for bills presented, 240 
of indorser, 139, 153 
of prior parties, 143, l44> 146 
of transferor by delivery, 184 
of maker, 131, 146 

LIQUIDATOR, 101 

LITHOGRAPHING, 15 

M 

MOHAMMADANS, 2 

MAKER 

certain, 22 
must sign, 21 

himself or through agent, 22 
mark as signature, 22 
liability of, 131 
minor, 100 
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MAKER— (contd). 

principal debtor, 146 
engagement of, 132 

MAKING 

completed by delivery, 178 

MAARFAT, 19 

MARKING 

of cheques, 138 

MANAGER OF JOINT HINDU FAMILY’S AUTHORITY, 107 
MATERIAL ALTERATION, 274 
MATE’S RECEIPT, 71 
MARK AS SIGNATURE, 79 
MARRIED WOMEN 
capacity of, 101 

banker’s account in the name of, 101 

MARRIED WOMEN’S PROPERTY ACT, 101 
MATURITY 
what is, 92 

of demand instruments, 54-55, 92 
computation of, 92—96 

of bill payable so many months after date or after sight 94 
as regards interest, 93 

of bill payable so many days after date or after sight, 95 
holidays to be excluded in computation, 96 
presentation must be on, 230 

holder in due course must acquire instrument before 54-55 
MERGER, 265 

mercantile usage, 8 
MINOR 

contract by, 98—100 
what is, 98 
capacity of. 97—99 
as party, 97—99 
may be promisee, 98 
liability of, 97—99 

liability of, depends on proof of benefit to the estate, does not 
make note conditional, 20 
may be holder, 97-98 

liability as maker, 100-101 
may pass title, 100-101 
account in the name of, 97 
as agent, 98-99 

• member of a joint Hindu family’s liability, 107-113 
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MISTAKE 

acceptance under, 134 

in name, 27 

cancellation by, 258 

payment of crossed cheque by, 326 

MONEY 

amount payable must be in, 24 

acceptance cannot substitute medium of payment other 
than, 44 

when part consideration not in, 170 
tender must be, 248 

MONOPOLY 

of note issue safeguarded, 6 

N 

NAKRAI SHAKRAI CHANGES, 311 

NATURALIZATION ACT, 101 

NATTU KOTTAI GHETTYS, 12 

NECESSARIES 

liability of minor, 98-99 

NEGLIGENCE 

mere bad faith not, 57 
of drawer, 129, 269 

collecting banker should act without, 329 

NEGOTIABLE INSTRUMENT 

Shahjog hundi whether, 34 
what is, viii, ix 
Act deals with some only, 3 
defined, 63 

what instruments are, 67 

whether federal or provincial subject, 4 

NEGOTIABLE INSTRUMENTS ACT, 1, 67—70 

NEGOTIABLE 

what instruments are, 67—72 
till payment or satisfaction, 214 

NEGOTIABILITY 

introduction, iii 

distinguished from assignability, 64—67 
by contract or estoppel, 72 
how effected by crossing, 328 
when ceases, 214 
prohibited or restricted, 68, 69 
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NEGOTIATION, 176—215 

what is, 73-74 
by whom, 180, I 83 , 193 
mode of, 185, 193-194 
effect of, 77, 185 

effect of transfer without, 185-186 
of non-negotiable instrument, 186, 193 
by mere deliverey, 178, 185 
by indorsement, 178, 185 
of overdue instruments, 142, 211 
of dishonoured instruments, 210 

NEGOTIATION BACK, 145. 196 
NEMO DAT QUOD NON HABET, v 
NOT NEGOTIABLE, CHEQUE BEARING, 328 
NOTARY PUBLIC, II, 12 

functions of, 12 
payment of honour before, 308 
appointment or removal of, 337 
rules —Appendix, IV 337 

NOTE—See Promissory Note 

NOTICE 

of demand whether presentment, 223 

Notice of dislionour of cheque, 38 
of dishonour, 123, 141, 210, 283—295 
reasonable time for giving, 301 
of hundis, 288 

reasonaljle time for transmitting. 303 See Dishonour 
of defect of title is not general, 57—59 
of protest, 298 
of loss of instrument, 179 

NOTING, 295 

essential before acceptance for honour 304 
^vllat is, 295 

advantages of, 295 

in Itself no evidence of presentment or dishonour, 318 
where equivalent to protest, 300 
notarial fees, 310 

NUMBER 

not operative part of instrument, 28 
whether suHicient as signature, 79 

OBJEC'IS OF 1 111- ACT, ^ 

OFFENCE, 2U2 
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INDEX 


ON DEMAND, 90 

and at sight, distinguished, 90, 91 
words, their significance, 28 
cheque always, 37 
instruments payable, 90 

ON PRESENTMENT. 90 
ORAL AGREEMENT 

evidence of—not admissible, 134 

ORAL ACCEPTANCE, 9 
in Punjab, 43 

ORDER 


instruments payable to, 63—75 
instruments may be on demand, 7 
bills must contain, 30 

ORDER TO PAY 

imperative in its nature, 30 
what amounts to an, 31—33 
distinguished from request, 33 
unconditional, 31—34 

ORDER OF INDORSEMENTS 


presumption as to, 313, 316 
OPEN CHEQUES, 321 

ORIENTAL LANGUAGE 
instrument in, 1 , 7 

ORIGINAL CONSIDERATION, 259, 280 

suit on, where suit on instrument dismissed for 
ment, 219 

suit on, where document void under S. 25 Pap 
Act, 6 I ^ 


non-present¬ 
er Currency 


suit on by indorsee of note executed bv 
Hindu family, 189 ^ 

suit on, 119, 259, 280 

OVERDUE, 211 
OVERDRAFT, 125, 126 


manager of joint 


PAPER, 14 


PAPER CURRENCY ACT, 1, 5, 6 , 28 
instruments in contravention of the 
PARTIAL 

acceptance. 273 

absence or failure of consideration 
parchment, 14 ’ 


provisions of, 6 , 319 


170 
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PARDAH NASHIN LADIES, 204 
PARTIES 

to bill of exchange, 31, 41 
to instruments, 96—176 
relationship of, inter se, 146 
immediate, 165 
successive, 149 
not consenting, 272 
remote, 166 

necessary to a suit on a bill, 124 
PARTNER 

authority of, to bind firm by making, etc., 105 
maker, 22 

right to sue of, when instrument in the name of the firm 
49, 247 

acceptance by a, 139 
may indorse, 193 

PARTNERSHIP, 105—107 

Partnership Act, S. 69, 11 

trading and non-trading, 105—107 

suit by, when note in the name of a partner, 11,49 

liability on acceptance by a partner, 107 

PAWN TICKETS, 71 
PAYEE 

particular individual, 25 
bearer, 25 

executor or administrator, 25 
Shah, 26 
Secretary, 26 
manager, 26 
Principal, 26 
judicial person, 27 
'Phakardwara, 27 
name where necessary, 27 

certain, 26 

defined, 41, 45 
fictitious, 26, 45 
maker himself, 26 
dead person, 31 
joint, 64, 247 
in the alternative, 64 
name left blank, 25, 87 
if holder for filling blanks, 89 
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Payee— {contd,) 

and indorsee* 270 

must be a legal person, 25—28 

PAYER FOR HONOUR, RIGHTS OF 308 
PAYMENT, 241—249 


according to tenor 60, 134 

negotiable instrument when discharged bv 214 241 
discharge by—distinguished from failure of consideration, 214 

payer entitled to instrument on 255 
by horn, 247 ’ 

to vhom, 134, 241, 242 
at maturity, 54, 92, 134, 241 
countermand of, 38 
before maturity, 242 
after maturity, 242 
to de facto holder, 242 
of crossed cheque, 325 
medium of, 248 
to holder, 60, 242 
benami holder, 243 
to karta, 243 
to partner, 244 
to one of joint payees, 247 
in good faith, 60 
of order cheque, 268 


PAYMENT FOR HONOUR, 307 

pencil, 14 
how made, 307 

by whom, 307 ^ 

liabilities of, 307 

right of payer for honour, 308 

PER PRO, 106. 330 

PORT TRUST DEBENTURES, 3, 20, 21 
PAYMENT IN DUE COURSE 




defined, 60 

what is 60, 61 

of crossed cheque, 325 

before maturity is not, 214 

payment out of one course of crossed cheque, 326 

PETH, App, 1 

PERPETH, App. 1 

PREAMBLE, 1, 2, 3 



473 


THE NEGOTIABLE INSTRUMENTS ACT 


PRESENT AGAIN, 268 

PRESENTMENT, 215—241 

effect of non, 219, 222 

hours of, 215, 229 

proof of, 218 

of cheque, 234 

personal, 233 

through post, 216 

for acceptance, 215 

can be of bill only, 216 

advantages of, 216 

of bills payable on demand, 216 

of bill payable on fixed date, 216 

of bill payable after sight, compulsory, 216 

of bill in which there is an express stipulation for present- * 
ment, 216 
by whom, 216 
to whom, 217, 221 

to drawee in case of need essential, 308 
time and place for, 217 
when excused, 218 
for payment, 221—229 
what amounts to, 223 
mere notice of demand not sufficient, 223 
of instrument payable after date or sight, 230 
of pronote payable on demand and not at a specified place, 
221 

of instrument payable by instalments, 231 
of instrument payable at a specified place and not else¬ 
where, 231 

where no exclusive place specified, 232 

of instrument payable at a specified place, 231, .232 

where no known place of business of drawee, 233 

of demand instruments, 234 

on maturity, 230 

to representative, etc., 235 

excuses for delay in, 236 

waived, 239 

intentionally prevented, 237 

whether necessary to charge maker and acceptor, 221 
for sight, 219 

within reasonable time, 234 
when unnecessary, 236—240 

PRESUMPTIONS, 312 
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PRESUMPTION ON PROOF OF PROTEST, 318 
PRINCIPAL 

when bound by the act of agent, 104 

PRINTING, 14 
PLEDG, 25 

PLACE—of execution, not essential, 28 

„ , determines forum, 28 

,, , cause of action, 28 

of payment, specified, 215, 223—229 
for presentment, 217 

POSSESSION, 47 

PORT TRUST DEBENTURES, 3, 70 
POSE, 

delivery by, 179 
presentment through, 216, 221 

POSTDATING, 28 

POSTDATED CHEQUE, 28, 37 

PROMISSORY NOTE 
presentment of, 219 
how to find whether a document is 14 
defined, 13 

. characteristics of, 14—30 
essentials of. 14—30 
distinguished from receipt, 16 
given as collateral security against overdrafts, 19 
similarity between bill of exchange and, 31 
cannot be made payable to the maker, 31 
and bill of exchange distinguished, 31,*32 
liability of maker, 131 

- PRIOR PARTY 

suit against, 145 

liability of—to holder in due course, 139, 143 
„ inter se, 146—149 

PRINCIPAL—See agent 

PRINCIPAL DEBTOR, 146 

PROMISE 

word, whether necessary 15 
express, 15 
implied, 15 

distinguished from request, 15 
distinguished from acknowledgment 15 
distinguished from balance of account, 15 
tppay a barred debt, 17 
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PROMISE-(contd.) 

conditional what is, 18 
what amounts to a promise to pay, 15-16 
must be unconditional, 15—17 
PROMISEES 

joint, 21 

PROMISEE 

incompetent person can be a, 97 

PROTEST, 296 
what is, 296 
how made, 297 
contents of, 298 
for better security, 296, 297 
notice of, 298 

for non-payment after dishonour by non-acceptance, 299 
of foreign bills, 300 

wtien noting equivalent to, 300 
presumption on proof of, 318 
payment without previous, 309 

PUBLIC HOLIDAYS, 96 

PUCCA DEITVERY ORDERS, 3 

PURJA, App, 1 

PUNJAB CUSTOM, 9 

PUNJAB DEBTORS’ PROTECTION ACT, 1936, App. V 
PUNJAB RELIEF OF INDEBTEDNESS ACT, 1934, App. VI 

Q 

QUALIFIED ACCEPTANCE, 137, 272 
discharge ol' non-consenting parties 272 
QUALIFIED INDORSEMENT, 194 
QUASI NEGOTIABLE INSTRUMENTS, 71 

R 

RAILWAY BOND, 3 
RAILWAY RECEIPT, 71 
RATE OF EXCHANGE, 311 
RATIFICAIION 98 
REASONABLE TIME, 301 

cheque not presented within, 234, 266 
for presentment for acceptance, 220 
for noting, 301 
banker should have, 127 
I for giving notice of dishonour, 302 
receipt not promissory-note, 16 
for transmitting notice of, 291,303 
for presentation of cheque, 302 

REDRAFT, 312 
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RE-EXCHANGE, 311 

RE-INDORSEMENT, 145 

REFEREE 

in case of need, 45 
request, 17, 32 

residents of British India, Act applicable to all, 4 
REMEDIES OF THE HOLDER, 310 
RUKKA, App. 1 
RESTITUTION, 248 

RULES RELATING TO NOTARIES PUBLIC, App. IV 

endorsement of cheque, 129 
RULES, power to make, 337 
REVOCABLE 
cheque, 38 

S 


SANS RUCOURSU, 116, 120 
SET OF BILLS, 331 
SAVING OF THE ACT, 1 

of local usages, 8 

SCRIP, 71 
SCOPE 

of the Act, 3 

SHARE CERTIFICATES, 70 
SHARE WARRANT, introduction, 3, 4 
SET OF BILLS 

acceptance on more than one part of a set, *14, 331 

SHAH JOG—See Hundi 
SIGNATURE 

as agent, 115 

pronote must bear, 21 

through agent, 103—105, 136 

forgery of drawer’s, 269 

of drawer essential, 21 

of indorser, 77 

forgery of indorser’s, 270 

promissorynote must bear maker’s, 21 
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SIGNATURE—(coW.) 

what is, 21 
where, 21 

mark when sufficient as, 21 
proof of, 21 
acceptor’s, 43 

SPECIAL CROSSING, 325 

SPECIFIED PERSON 

not payable to, 25 

banker cheque on, 37 

SHRI NISHANI, 7, 117 

STAMP, 29 

cancellation of, 29 

presumption as to, 316 

duty on cheques, 29 

duty on ambiguous instruments, 84 

inchoate stamped instruments, 87 

on demand instruments, 91 

STAMP act 

Appendix, 11, 29 

STALE CHEQUE. 211 

holder of whether holder in due course, 54 

STRANGER 

cannot be acceptor, 42 
cannot indorse, 194 

STOCK CERTIFICATES. 70 

STOLEN INSTRUMENTS, 60, 204 

SUCCESSIVE PARTIES, 149 

SUIT ON NEGOTIABLE INSTRUMENTS 

holder’s exclusive right, to, 245, 246 

minor whether can sue. 47—50 ' 
beneficiary can sue, 47—50 
partner can sue. 47—50 
suit against prior parties, 144 

SUM PAYABLE, 15 

SURETY, 146, 149 ' 

discharge of. 150—153 

SURETYSHIP, 150 

STATUTORY PROTECTION TO PAYING BANKER, 268 
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T 

TENOR 

payment according to, 60, 134 
THUMB IMPRESSION, 79 
TIME 

for deliberation, 220 
of acceptor’s capacity, 98 
of payment, where not specified, 86 
of acceptance, presumption as to, 316 
of transfer presumption as to, 316 
for presentment, 217, 229 

TRADING COMPANIES—See Corporations 

TRANSFER—See negotiation and assignment of acceptor’s 

capacity, 97 

without indorsement, 183—187 

oral, of negotiable instrument, 183—187 

TRANSFER OF PROPERTY ACT 

application of rules of 3 Ss. 130 to 132, 65, 66 

TRANSFEROR BY DELIVERY 

liability of, 183—185 
what is, 183—185 
engagement of, 183—185 
by negotiation, 177—184 
trade customs, 8 

'TRUSTEE, 121 

TRANSMISSION OF INSTRUMENTS NOT AFFECTED BY 

ACT, 188—192 
typewriting, 14 

U 

UNDUE INFLUENCE, 204 
UNLAWFUL MEANS, 202 

consideration, 206 

UNCONDITIONAL—See Conditional 
USAGE— 

relating to hundis, how far affected by the Act, I 

exclusion of, by express words in the instrument, 1. 6 
proof of mercantile, 8 
recognition of new, 3 
relating to hundis, 8 
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USANCE, 91 

USURIOUS LOANS ACT, 250 
UNDERTAKING—See Promise. 

W 

WAIVER 

waqt-i-zarurat, 17 
war bond, 28 

of right to presentment, 236 
of notice of dishonour, 292 

WRITING, 2 

what amounts to, 14 

negotiable instruments must be in, 14 

WITHOUT RECOURSE 

See sans recourse 


Z 

ZICKRI CHIT, 305, App. 1 
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